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IMMIGRATION COURTS

Actions Neededto Reduce Case Backlog and
Address Long-Standing Management and Operational
Challenges

What GAO Found

GAQ’s analysis showed that the Executive Office for Immigration Review’s
(EOIR) case backlog—cases pending from previous years that remain open at
the start of a new fiscal year—more than doubled from fiscal years 2006 through
2015 (see figure) primarily due to declining cases completed per year.

Immigration Courts’ Case Backlog, Fiscal Years 2006 through 2015
Immigration cases (in thousands)
500

400 *

300 -

200 TN - -

100

0
2006 2007

Fiscal year

2008 2009 2010 2011 2012 2013 2014 2015
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EOIR has taken some steps to address its workforce needs, such as entering
into a contract to determine judicial staff workloads, but does not have a
workforce plan that would help EOIR better address staffing needs, such as
those resulting from the 39 percent of its immigration judges who are currently
eligible for retirement. EOIR also does not have efficient practices for hiring new
immigration judges, which has contributed to immigration judges being staffed
below authorized levels. GAO found that it took an average of 742 days to hire
new judges from 2011 through August 2016. By assessing its hiring process and
deweloping a hiring strategy that targets staffing needs, EOIR would be better
positioned to hire judges more quickly and address its staffing gaps.

One example of EOIR’s efforts to assess court operations is the extent and
reasons why judges issue continuances—temporary case adjournments until a
different day or time. EOIR collects continuance data, but does not
systematically assess them. GAQO’s analysis of continuance records showed that
that the use of continuances increased by 23 percent from fiscal years 2006
through 2015. Systematically analyzing the use of continuances could provide
EOIR officials with valuable information about challenges the immigration courts
may be experiencing, such as with operational issues like courtroom technology
malfunctions, or areas that may merit additional guidance for immigration judges.

United States Government Accountability Office



http://www.gao.gov/products/GAO-17-438
http://www.gao.gov/products/GAO-17-438
mailto:gamblerr@gao.gov

Contents

Letter
Background 8
Immigration Courts’ Caseload Grew Due to an Increased Case
Backlog, Posing Challenges to Stakeholders 20
EOIR Could Improve its Workforce Planning, Hiring, and
Technology Utilization to Help Address the Case Backlog 34
Comprehensive Performance Assessment Could Help EOIR
Identify Effective Management Approaches to Address the
Case Backlog 60
Experts and Stakeholders Have Proposed Restructuring EOIR’s
Immigration Court System 74
Conclusions 89
Recommendations for Executive Action 91
Agency Comments and Our Evaluation 92
Appendix I: Objectives, Scope, and Methodology 101
Appendix IIl: Immigration Court Case Backlog, Case Receipts, and Case Completions, Fiscal Years 2012
through 2015 113
Appendix IIl: Immigration Court Proceedings Continuances, Fiscal Years 2006 through 2015 122

Appendix IV: Additional Characteristics of Selected Court and Adjudicatory Systems and the Immigration Court

System 138
Appendix V: Comments from Department of Justice 142
Appendix VI: GAO Contact and Staff Acknowledgments 149
Appendix VII: Accessible Data 150
DataTables 150
Agency Comment Letters 152

Page i GAO-17-438 Immigration Courts



Tables

Table 1: Median Number of Days for Initial Case Completion by

Case Type, Fiscal Years 2006 through 2015 26
Table 2: Executive Office for Immigration Review's (EOIR) Case

Completion Goals and Quarterly Performance, Fiscal

Years 2010 through 2015 63
Table 3: New Priority Immigration Court Cases Since Priority

Guidance Was Issued in September 2014 through

September 2015 66
Table 4: Characteristics of the Current Immigration Courts and

Board of Immigration Appeals (BIA) and Selected

Systems Similar to Scenarios Supported by Experts and

Stakeholders 77
Table 5: Number of Experts and Stakeholders Citing Reasons for

and Against Each Proposed Immigration Court

Restructuring Scenario 83
Table 6: Case Backlog, Receipts, Completions, Changes of

Venue or Transfers, and Caseload by Immigration Court,

Fiscal Year 2012 113
Table 7: Case Backlog, Receipts, Completions, Changes of

Venue or Transfers, and Caseload by Immigration Court,

Fiscal Year 2013 115
Table 8: Case Backlog, Receipts, Completions, Changes of

Venue or Transfers, and Caseload by Immigration Court,

Fiscal Year 2014 117
Table 9: Case Backlog, Receipts, Completions, Changes of

Venue or Transfers, and Caseload by Immigration Court,

Fiscal Year 2015 119
Table 10: Percentage of Completed Immigration Court Cases by

Number of Continuances, Fiscal Years 2006 through

2015124
Table 11: Average Days to Complete Cases by the Number of
Continuances, Fiscal Years 2006 through 2015 125
Table 12: Continuances by Category, Fiscal Years 2006 through
2015126
Table 13: Respondent-Related Continuance Reasons, Fiscal
Years 2006 through 2015 127

Table 14: Department of Homeland Security (DHS)-Related

Continuance Reasons, Fiscal Years 2006 through 2015 130
Table 15: Immigration Judge-Related Continuance Reasons,

Fiscal Years 2006 through 2015 133

Page ii GAO-17-438 Immigration Courts



Table 16: Operational-Related Continuance Reasons, Fiscal

Years 2006 through 2015 135
Table 17: Additional Characteristics of Selected Systems Similar

to Scenarios Proposed by Experts and Stakeholders and

the Current Immigration Courts and Board of Immigration

Appeals (BIA) 138
Figures
Figure 1: Organization of the Executive Office for Immigration
Review (EOIR) 10
Figure 2: Map of Executive Office for Immigration Review (EOIR)
Immigration Court Locations 11

Figure 3: Total Executive Office for Immigration Review
Appropriated and Requested Funds, Fiscal Years 2005

through 2017 12
Figure 4: Steps in Immigration Court Removal Proceedings

Process 16
Figure 5: Immigration Courts’ Annual Caseload and Component

Parts, Fiscal Years 2006 through 2015 21
Figure 6: Immigration Court Completed Cases, Fiscal Years 2006

through 2015 23

Figure 7: Board of Immigration Appeals Completions by Appeal

Type and Median Completion Time, Fiscal Years 2006

through 2015 33
Figure 8: Strategic Workforce Planning Process 36
Figure 9: Average Hiring Timeline for Executive Office for

Immigration Review (EOIR) Immigration Judges, Fiscal

Year 2015 through August 2016 42
Figure 10: Executive Office for Immigration Review's (EOIR)

Cases with Case Completion Goals, Fiscal Years 2002

through 2015 61
Data Table for Highlights page: Immigration Courts’ Case
Backlog, Fiscal Years 2006 through 2015 150

Data Table for Figure 3: Total Executive Office for Immigration
Review Appropriated and Requested Funds, Fiscal Years

2005 through 2017 150
Data Table for Figure 5: Immigration Courts’ Annual Caseload and

Component Parts, Fiscal Years 2006 through 2015 151
Data Table for Figure 6: Immigration Court Completed Cases,

Fiscal Years 2006 through 2015 151

Page iii GAO-17-438 Immigration Courts



Data Table for Figure 7: Board of Immigration Appeals
Completions by Appeal Type and Median Completion
Time, Fiscal Years 2006 through 2015 151

Page iv GAO-17-438 Immigration Courts



Abbreviations

ACUS Administrative Conference of the United States
BIA Board of Immigration Appeals

BVA Board of Veterans’ Appeals

CAVC Court of Appeals for Veterans Claims

DHS Department of Homeland Security

DOJ Department of Justice

ECAS EOIR Courts and Appeals Systems

EOIR Executive Office for Immigration Review

ICE U.S. Immigration and Customs Enforcement
INA Immigration and Nationality Act

NTA Notice to Appear

OCAHO Office of the Chief Administrative Hearing Officer
ODAR Office of Disability Adjudication and Review
oIt EOIR Office of Information Technology

OPLA Office of the Principal Legal Advisor

OPM Office of Personnel Management

SSA Social Security Administration

USCIS U.S. Citizenship and Immigration Services

VA Department of Veterans Affairs

VTC video teleconference

This is a workof the U.S. government and is not subject to copyright protection in the
United States. The published product may be reproduced and distributed in its entirety
w ithout further permission from GAO. How ever, because this w ork may contain
copyrighted images or other material, permission from the copyright holder may be
necessary if you wishto reproduce this material separately.

Page v GAO-17-438 Immigration Courts




GA@ U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

June 1,2017

The Honorable Claire McCaskKill

Ranking Member

Committee on Homeland Security and Governmental Affairs
United States Senate

The Honorable F. James Sensenbrenner, Jr.
Chairman

The Honorable Zoe Lofgren

Ranking Member

Subcommittee on Immigration and Border Security
Committee on the Judiciary

House of Representatives

The Honorable Trey Gowdy

Chairman

Subcommittee on Crime, Terrorism,
Homeland Security, and Investigations
Committee on the Judiciary

House of Representatives

Each year, the Department of Homeland Security (DHS) initiates
hundreds of thousands of cases with the U.S. immigration court system to
decide whether respondents—foreign nationals charged on statutory
grounds of inadmissibility or deportability—are removable as charged;
and, if so, should be ordered removed from the United States or granted
any requested relief or protection from removal and permitted to lawfully
remain in the country.! The Department of Justice’s (DOJ) Executive
Office for Immigration Review (EOIR) is responsible for conducting
immigration court proceedings, appellate reviews, and administrative
hearings to fairly, expeditiously, and uniformly administer and interpret
U.S. immigration laws and regulations. A significant and growing case
backlog—the number of cases pending at the start of each fiscal year—
before the immigration courts has been the subject of attention by
Congress, immigration court experts and stakeholders, and others.
Additionally, EOIR’s Director has testified that EOIR’s growing pending

1Throughout this report w e generally use the term “relief” in reference to any form of relief
or protection fromremoval provided forunder U. S. immigration law.
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caseload is its largest challenge.? In particular, according to data EOIR
reported in its Fiscal Year 2016 Statistics Yearbook, the number of
pending cases before its immigration courts grew by 58 percent from
fiscal years 2012 through 2016 to a backlog of more than 500,000 cases
pending at the start of fiscal year 2017.3 As a result, some respondents’
cases may take years to resolve.

EOIR officials have identified increases in immigration court caseloads
and legal complexity, as well as resource shortages as contributing to the
backlog. However, immigration court experts and stakeholders have cited
additional challenges and the immigration court system’s structure as
adversely affecting the courts’ efficiency and effectiveness. To address
these challenges, various organizations, such as the American Bar
Association and the National Association for Immigration Judges, have
recommended, among other things, management improvements;
incremental reform of the immigration courts within the existing EOIR
structure; and major structural changes, such as creating an immigration
court system independentof any executive branch department or agency.
These and other organizations have suggested that restructuring could
result in various benefits, such as enhanced credibility and organizational
capacity.

EOIR’s quasi-judicial functions are carried out by the immigration court
system, which includes 58 immigration courts located nationwide that are
overseen by the Office of the Chief Immigration Judge, whose
immigration judges preside over removal proceedings to determine
respondents’ removability and eligibility for any relief being sought, and
the Board of Immigration Appeals (BIA), whose members hear and issue
decisions regarding appeals of immigration judge and certain DHS
decisions.* Additionally, the Office of the Chief Administrative Hearing

2The 2014 Humanitarian Crisis at Our Border: Review of the Government’s Response to
Unaccompanied Minors One Year Later: Hearing Before the S. Comm. on Homeland Sec.
& Gov. Affairs, 114th Cong. 1 (2015) (statement of Juan P. Osuna, Director, DOJ EOIR).

SExecutive Office for Immigration Review, FY2016 Statistics Yearbook, (Falls Church, Va.:
March, 2017).

“The term “quasi-judicial”’ generally characterizes the adjudicatory function(s) of an
administrative agency, such as EOIR, involving the exercise of discretion, judicial in its
nature, in connection w ith the resolution of matters presided over by its officers or
employees through the consideration of evidence and application of law to fact(s)on a
case-by-case basis, thus exercising independent judgment and discretion consistent with
relevant legal authorities.
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Officer (OCAHO) adjudicates immigration-related employmentand
document fraud cases.

In 2006, we reported on trends in the immigration courts’ caseload from
fiscal years 2000 through 2005, how the Office of the Chief Immigration
Judge assigned and managed the immigration courts’ caseload, and how
EOIR evaluated the courts’ performance.® We found that despite an
increase in the number of immigration judges, the number of new cases
filed in immigration courts outpaced cases completed, resulting in a case
backlog. Specifically, during this period, while the number of on-board
immigration judges increased approximately 3 percent, the courts’
caseload grew by approximately 39 percent. Regarding caseload
assignment and management, we found that the Office of the Chief
Immigration Judge primarily relied on an automated system to assign
cases to immigration judges within a court, but also considered the
number of newly filed cases and cases awaiting adjudication from prior
years, historical data, and the type and complexity of cases. Additionally,
we found that EOIR evaluated the performance of the immigration courts
based on the immigration courts’ success in meeting case completion
goals, but its performance reporting could be more accurate and
consistent. To more accurately and consistently reflect the immigration
courts’ progress in the timely adjudication of immigration cases, we
recommended that the EOIR Director maintain appropriate
documentation to demonstrate the accuracy of case completion goal
reports and clearly state which cases are being counted in the reports.
EOIR agreed with our recommendations and took actions to implement
them, such as issuing standard operating procedures for generating case
completion goal reports.

You asked us to review EOIR’s management and oversight of the
immigration court system, as well as options for improving EOIR’s
performance, including through restructuring. This report addressesthe
following questions: (1) What do EOIR data indicate about its caseload,
including the backlog of cases, and potential contributing factors and
effects of the backlog according to stakeholders? (2) Howdoes EOIR
manage and oversee immigration court operations, including workforce
planning, hiring, and technology utilization? (3) Towhat extent has EOIR
assessed immigration court performance, including analyzing relevant

5GAO, Executive Office for Immigration Review: Caseload Performance Reporting Needs
Improvement, GAO-06-771 (Washington, D.C.: Aug. 11, 2006).
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information, such as data on case continuances? (4) What scenarios
have been proposed for restructuring EOIR’s immigration court system
and what reasons have been offered for or against these proposals?

To address all four objectives, we analyzed agency documentation,
consulted with immigration court system experts and stakeholders, and
interviewed EOIR and DHS officials from headquarters and six
immigration courts. In particular, we conducted site visits to the Baltimore,
Maryland; Chicago, lllinois; Houston, Texas; Port Isabel, Texas; San
Francisco, California; and Seattle, Washington immigration courts to
observe proceedings and interview EOIR immigration court officials,
including judges, about court management and operations. During these
visits we also interviewed DHS attorneys who represent the government
in immigration proceedings at the courts. Toward maximizing the diversity
of the sites we visited, we selected themto include courts with relatively
large and small case backlogs; relatively high and low case completions
per judge; a large number of detained cases, which are deemed a priority
by EOIR; and that have experienced staffing shortfalls. We also selected
courts in different geographic regions and courts that are proximate to
other courts. Since we selected a non-probability sample of courts to visit,
the information we obtained cannot be generalized more broadly to all
immigration courts. However, the information provides important context
and insights into EOIR’s management of the immigration court system.

To determine what EOIR data indicate about its caseload, including the
backlog of cases, we analyzed data on immigration case receipts and
completions from EOIR’s case management system for fiscal years 2006
through 2015, the most current data available at the time of our review.®
We assessed the reliability of these data by reviewing system
documentation, interviewing knowledgeable officials about system
controls, and conducting electronic testing. We determined that these
data were sufficiently reliable for the purposes of our reporting objectives.
We included all immigration court cases received or completed that were
adjudicated by EOIR immigration judges in EOIR immigration courts and

Swe selected fiscal years 2006 through 2015 as our period of analysis to include all EOIR
caseload data from the time w e previously reported on the subject in 2006 until the last full
year of data available at the time w e began our review in November 2015. See
GAO-06-771. We use the term caseload to denote the w orkload or volume of open cases
before the courts during a given time period. These cases may or may not have been
adjudicated by the courts during the time period. This definition may be different fromhow
EOIR uses the term in its annual statistics yearbook or other publications.
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atthe BIA.” To determine the case backlog, we calculated the number of
cases that were opened in previous fiscal years that remained open at the
start of the new fiscal year. During our siximmigration court site visits, we
interviewed DHS attorneys from six offices, twelve EOIR immigration
judges, and five court administrators to determine potential contributing
factors to the case backlog, and how, if at all, the immigration courts’
backlog has affected stakeholders. Additionally, we identified and
obtained perspectives fromten entities that represent otherimmigration
court experts and stakeholders, the selection of which we describe below,
to obtain their perspectives on potential contributing factors to the case
backlog and howit has affected stakeholders, if at all.® Among others,
these included the American Immigration Lawyers Association, an
association of attorneys and law professors who practice and teach
immigration law, and the National Association of Immigration Judges,
which represents immigration judges.

To address our second objective on how EOIR manages and oversees
immigration court operations, a GAO research librarian conducted a
literature search of scholarly, peer-reviewed publications and trade and
industry articles published from 2000 through November 2015 addressing
EOIR’s management of the immigration courts. Following an initial review
to further refine the scope of publications most relevant to this objective,
an additional analyst then independently reviewed these reports to
identify the most commonly cited management issues affecting the
immigration court system. Any differences between their assessments
were reconciled to reach agreement on these management issues. This
process identified workforce planning and hiring, technology utilization,
including the use of video-teleconferencing (VTC) for hearings, and
performance measurement, which is addressed in the third objective, as
the most prominent issues related to EOIR’s management and oversight
of the immigration court system.

To assess EOIR’s workforce planning and hiring efforts, we analyzed
relevant documentation, such as contracts for workforce planning

services as well as personnel files and data containing information on
immigration judge hiring. In particular, we reviewed EOIR data on the

"We did not analyze data from OCAHO because its caseload is small in comparison to
that of the immigration courts and the BIA and, as a result, would not significantly affect
our case backlog analysis.

8For a full list of groups weinterview ed and how w e identified and selected them, see app.
l.

Page 5 GAO-17-438 Immigration Courts



Letter

number of immigration judges it was authorized by Congress to hire and
the number of immigration judges on board from fiscal years 2006
through 2015 as well as data on timeframes for hiring new immigration
judges fromfiscal years 2011 through August 2016. We assessed the
reliability of these data by comparing data in a sample of hiring files with
EOIR-compiled data on the hiring process, as well as gathering
information on the reliability of hiring data from EOIR headquarters
officials. We determined that these data were sufficiently reliable for the
purposes of our reporting objectives. Additionally, we interviewed EOIR
headquarters officials on how EOIR determines its workforce needs and
hires immigration judges. We then assessed EOIR’s workforce planning
and hiring processes against GAQO'’s key principles for effective strategic
workforce planning and human capital self-assessment checklist, which
provides human capital guidance for agencies.®

To evaluate how EOIR utilizes technology in the immigration courts,
particularly its efforts to implement a comprehensive e-filing system and
use of VTC for immigration hearings, we reviewed pertinentagency
documentation and interviewed EOIR Office of Information Technology
(OIT) officials. Additionally, we interviewed immigration court officials in all
six of the courts we visited and observed technology use in three of the
courts. We used this information to assess EOIR’s efforts against best
practices for developing and acquiring technology and best practices
established by the Administrative Conference of the United States
(ACUS) that provide technical, operational, and environmental guidance
on how agencies may implement or improve their use of VTCin
administrative hearings and related proceedings.°

9GAO, Human Capital: Key Principles for Effective Strategic Workforce Planning,
GAO-04-39 (Washington, D.C.: Dec. 11, 2013); and Human Capital: A Self-Assessment
Checklistfor Agency Leaders, GAO/OCG-00-14G (Washington, DC: Sept.1, 2000).

10Project Management Institute, Inc., The Standard for Program Management—Third
Edition, 2013; Softw are Engineering Institute/Carnegie Mellon, Capability Maturity Model®
Integration (CMMI®) for Development, Version 1.3, CMU/SEI2010-TR-033 (Hanscomb
AFB, Massachusetts: November 2010) and CMMI® for Acquisition, Version 1.3,
CMU/SEI2010-TR-032 (Hanscomb AFB, Massachusetts: November 2010); GAO,
Information Technology Investment Management: A Framework for Assessing and
Improving Process Maturity, GAO-04-394G (Washington, D.C.: March 2004); GAO,
Immigration Benefits System: Better Informed Decision Making Needed on Transformation
Program, GAO-15-415 (Washington, D.C.: May 18, 2015); and Center for Legal and Court
Technologies and the Administrative Conference of the United States, Report to the
Administrative Conference of the United States: Best Practices for Using Video
Teleconferencing for Hearings and Related Proceedings (Washington D.C.: 2014).
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To address the third objective, the extent to which EOIR has assessed
immigration court performance, we reviewed documentation on EOIR’s
performance measurement system, including case completion goals and
the Immigration Court Evaluation Program, and interviewed EOIR
officials. We also obtained and analyzed data on immigration case
continuances, receipts, and completions from EOIR’s case management
system from fiscal years 2006 through 2015 to determine the extent to
which these data support EOIR’s performance monitoring activities. As
previously mentioned, we assessed the reliability of these data usinga
variety of methods and determined they were sufficiently reliable for the
purposes of this report. We then compared the results of our analysis
against criteria such as Standards for Intemal Control in the Federal
Government, EOIR’s most recent strategic plan covering fiscal years
2008 through 2013, and best practices for using performance information
for management decisions."

To address our fourth objective on proposals for restructuring the
immigration court system, we collected information and perspectives from
experts and stakeholders to identify scenarios that have been proposed
for restructuring the immigration court system and reasons offered for or
against them. Specifically, a GAO research librarian conducted a
literature search of scholarly, peer-reviewed publications and trade and
industry articles to identify publications from 2000 through January 2016
containing information on proposals for restructuring EOIR’s immigration
court system. We reviewed this literature and used the following criteria to
assess and select an initial list of experts and stakeholders to interview
regarding restructuring scenarios: relevance of published work to
immigration court restructuring, author’s type and depth of experience,
and rigor of methodology used in the published work. To further develop
the list, we also considered input from our identified experts and
stakeholders, as well as EOIR, on any additional experts or stakeholders
we should interview. To ensure a diversity of perspectives regarding
proposed scenarios for restructuring the immigration court system, we
selected 10 experts and stakeholders from a variety of organizations,
including federal agencies, immigration lawyer and respondent advocacy
groups and individuals, and the immigration judges’ union. These entities

11GAO, Standards for Internal Control in the Federal Government, GAO/AIMD-00-21.3.1
(Washington, D.C.: Nov.1 1999); Standards for Internal Control in the Federal
Government, GAO-14-704G (Washington, D.C.: Sept.10 2014); and Managing for
Results: Enhancing Agency Use of Performance Information for Management Decision
Making, GAO-05-927 (Washington, D.C.: Sept.9, 2005).
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may not be representative of the universe of experts and stakeholders on
the immigration court system and therefore may not represent all views
on this topic; however, their views provide insights on proposals for
restructuring the immigration court system. We also interviewed officials
and reviewed related documentation from existing court and adjudicatory
systems, including the U.S. Bankruptcy Courts, the Social Security
Administration’s (SSA) Office of Disability Adjudication and Review
(ODAR), and the Board of Veterans’ Appeals (BVA) and Court of Appeals
for Veterans Claims (CAVC), that, according to experts and stakeholders,
exemplify various aspects of scenarios proposed for restructuring the
immigration court system. Appendix | provides additional information on
our scope and methodology.

We conducted this performance audit from November 2015 to June 2017
in accordance with generally accepted government auditing standards.
Those standardsrequire that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Background

Immigration Court System Roles, Structure, and Budget

EOIR is an office within DOJ that, subject to the direction and regulation
of the Attorney General, conducts immigration court proceedings,
appellate reviews, and administrative hearings.'?> EOIR was created as a
separate agency within DOJ on January 9, 1983 as a result of an internal
DOJ reorganization to improve the management, direction, and control of
the quasi-judicial immigration review programs that had been within
legacy Immigration and Naturalization Service.'® This reorganization
placed the BIA and immigration judge functions under the newly created
EOIR independent of the Immigration and Naturalization Service. OCAHO
was established in 1987 by the Attorney General pursuant to the

125ee 6 U.S.C. §521; 8 U.S.C. §1103(g); 8 C.F.R. § 1003.0(a).
3See Board of Immigration Appeals; Immigration Review Function; Editorial

Amendments, 48 Fed. Reg. 8038 (Feb. 25, 1983). See, generally, 8 C.F.R. pt. 1003, for
organization and responsibilities of OClJ and the BIA within EOIR.
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provisions of the Immigration Reform and Control Act of 1986." EOIR’s
primary mission is to adjudicate immigration cases by fairly, expeditiously,
and uniformly interpreting and administering federal immigration laws.
EOIR immigration judges and the BIA members are responsible for
hearing, and exercising their independent judgment and discretion in
deciding, all cases that come before them."

As previously discussed, EOIR’s primary adjudicatory functions are
housed within the Office of the Chief Immigration Judge, the BIA, and
OCAHO, as shown in figure 1. The Office of the Chief Immigration Judge
provides overall program direction, articulates policies and procedures,
and establishes priorities applicable to the immigration courts.'® This
office—comprised of approximately 998 full-time employees in 2016—is
headed by a Chief Immigration Judge who carries out these
responsibilities with the assistance and support of three Deputy Chief
Immigration Judges and 14 Assistant Chief Immigration Judges. The
Assistant Chief Immigration Judges serve as the principal liaisons
between the Office of Chief Immigration Judge’s headquarters and the
immigration courts, and have supervisory authority over immigration
judges, court administrators, and judicial law clerks.'” At the court level,
court administrators manage the daily court operations as well as the
administrative staff, which include clerks and administrative assistants,
among others. The BIAis headed by a Chairman designated by the
Attorney General, who is to direct, supervise, and establish internal

4See Pub. L. No. 99-603, tit. |, pt. A, §§ 101(a)(1), 102(a), 100 Stat. 3359, 3360-72,
3374-79 (classified, as amended, at 8 U.S.C. §§ 1324a, 1324b).

SUnder U.S. immigration law, an “immigration judge” is an attorney appointed by the
Attorney General as an administrative judge within EOIR, qualified to conduct specified
classes of proceedings, including formal removal proceedings under INA § 240. See 8
US.C. § 1101(b)(4); 8 C.F.R. § 1003.10. A “Board Member” is an attorney appointed by
the Attorney General to act as their delegate in resolving administrative appeals. 8 C.F.R.
§ 1003.1(a)(1). Regarding an immigration judge’s or Board Member’s independence and
discretion in rendering decisions consistent with relevant law and regulation, see 8 C.F.R.
§8§§ 1003.1(d)(1)(ii), 1003.10(b).

6See 8 C.F.R. pt. 1003, subpt. B (Office of the Chief Immigration Judge).

"The Assistant Chief Immigration Judges have supervisory authority over the immigration
judges, but they do not review the immigration judges’ decisions, w hich are review ed only
on appeal before the BIA, as discussed further below . See 8 C.F.R. § 1003.9(c), w hich
prohibits the Chief Immigration Judge from directing the result of an adjudication assigned
to another immigration judge.
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operating procedures and policies of the BIA." The Chairman has various
management authorities, such as providing appropriate training for the
BIA members and staff, and evaluating the performance of the BIA and
taking corrective action where needed.'

____________________________________________________________________________________|
Figure 1: Organization of the Executive Office for Immigration Review (EOIR)
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Source: EOIR. | GAO-17-438

EOIR has 58 courts nationwide, as shown in figure 2, including courts that
are co-located with a detention center or correctional facility.?° The sizes
of the immigration courts vary. For example, in fiscal year 2015, the
smallest of the immigration courts—Fishkill, New York—consisted of 1
full-time employee and the largest court—Los Angeles, California—had
approximately 85 full-time employees.

88 CFR. § 1003.1(a)(2). The Attorney General may also designate one or tw o Vice
Chairmen to assist the Chairman in the performance of their duties and to exercise all of
the pow ers and duties of the Chairman in their absence or unavailability. Id.

"®The Chairman is not authorized to direct the result of an adjudication assigned to
another Board member or to a panel. 8 C.F.R. § 1003.1(a)(2)(ii).

201 addition to the immigration courts, EOIR has designated other locations w here
hearings can take place for administrative reasons.
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Figure 2: Map of Executive Office for Immigration Review (EOIR) Immigration Court Locations
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In 2016, the BIA had 237 full-time employees, including 15 BIA Members,
who are the attorneys appointed by the Attorney General to hear and
issue decisions regarding administrative appeals.?' In 2016, OCAHO had
11 full-time employees. Apart from the Office of the Chief Immigration
Judge, the BIA, and OCAHO, EOIR has additional offices, including OIT,
which is responsible for the design, development, operations, and
maintenance of the agency’s information technology systems.

21See 8 CFR pt. 1003, subpt. A (Board of Immigration Appeals).

Page 11 GAO-17-438 Immigration Courts



Letter

EOIR’s total appropriationincreased every year, except for fiscal years
2011 and 2013, from approximately $199 million in fiscal year 2005 to
approximately $440 million in fiscal year 2017, as shown in figure 3.
Regarding expenditures by component, the Office of the Chief
Immigration Judge spent the highest percentage of total appropriated
funds—about 51 percent—from fiscal years 2012 through 2016. The
BIA’s average percentage of total expenditures from fiscal years 2012
through 2016 was approximately 15 percent,and OCAHO’s the smallest
atless than 1 percent. EOIR’s Offices of Information Technology,
Administration, General Counsel, Legal Access Programs, and Director
made up the remainder of EOIR’s total expenditures for this period.

Figure 3: Total Executive Office for Inmigration Review Appropriated and
Requested Funds, Fiscal Years 2005 through 2017
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Source: GAO analysis of Executive Office for Immigration Review budget data. | GAO-17-438

DHS is responsible for identifying, detaining, litigating charges of
removability against, and removing foreign nationals who are suspected
and determined to be in the United States in violation of U.S. immigration
laws. Within DHS, trial attorneys from U.S. Immigration and Customs
Enforcement’s (ICE) Office of the Principal Legal Advisor (OPLA) are
charged with representing the U.S. government as civil prosecutors in
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removal proceedings before EOIR immigration judges.?? ICE’s
Enforcement and Removal Operations is responsible for detaining certain
potentially removable foreign nationals pending the outcome of their
immigration court cases and for detaining and removing from the country
individuals subject to an immigration judge’s final order of removal.

Overview of the Immigration Court Process

If DHS alleges a violation of U.S. immigration law that is subject to
adjudication by the immigration courts (i.e., grounds of removability), it
serves the individual—the respondent—uwith a charging document, known
as a Notice to Appear (NTA), ordering the individual’s appearance before
an immigration judge to respond to removal charges.?® DHS also files the
NTA with whichever EOIR immigration court it determines appropriate
and advises the respondent of, among other things, the nature of the
proceeding, the alleged grounds of removability, the right to an attorney at
no expense to the government, and the consequences of failing to appear
at scheduled hearings. While removal proceedings are pending,
respondents may be detainedin ICE custody or, if otherwise eligible for
bond, released on bond or conditional parole.?* Respondents may
request a bond redetermination hearing in which an immigration judge
reviews ICE’s custody and bond decision.?

In conducting removal proceedings and adjudicating cases, immigration
judges conduct an initial master calendar hearing to, among other things,
ensure the respondent understands the immigration court proceedings
and provide the respondentwith an opportunity to admit or deny the
charge(s) brought against them. If the issue of removability is not
resolved at the initial or follow-on master calendar hearings, or if the
respondent concedes or the immigration judge otherwise determines that
the respondent is removable and the respondent seeks relief or protection

223ee 6 U.S.C. § 252(c).
238 U.S.C. § 1229 (Initiation of removal proceedings).

2The Immigration and Nationality Act(INA), as amended, provides DHS w ith broad
discretion (subject to certain legal standards) to detain, or release aliens on bond,
conditional parole or terms of supervision, depending on the circumstances and statutory
basis for detention. The law requires DHS to detain particular categories of aliens, such as

those deemed inadmissible for certain criminal convictions or terrorist activity. See 8
US.C. §§ 1225, 1226, 1226a, 1231.

258 C.F.R. §1003.19.
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from removal, the immigration judge schedules a merits hearing.?% During
a merits hearing, the immigration judge may hear arguments as to
removability, if still at issue, and if the respondent is deemed removable,
any claims for, and OPLA opposition to, relief or protection from removal,
such as asylum.?” Other forms of relief that may be sought during removal
proceedings include adjustment of status, and withholding or cancellation
of removal.?®

As part of the merits hearing, immigration judges hear testimony and
review documentary evidence from the respondent regarding the facts
and circumstances of their case relative to the statutory requirements for
relief, and any other witnesses, such as family members, friends, or
experts on country conditions; and attend to cross-examinations

26Under U.S. immigration law, a foreign national is removable if: (1) not admitted to the
United States and found inadmissible under section 212 of the IINA; or (2) admitted to the
United States and deemed deportable under INA § 237. See 8 U.S.C. §§ 1182, 1227,
1229a(c), (e)(2). Those determined to be removable and not eligible for any requested
relief or protection from removal w ould be subject to removal pursuant to the judge’s order
once itis administratively final. 8 C.F.R. § 1241.1. Throughout this report w e generally use
the term “relief” in reference to any form of relief or protection from removal provided for
under U. S. immigration law.

27In November 2016, GAO reported on (1) variation in asylum applications outcomes over
time, across courts, and betw eenimmigration judges; (2) factors associated w ith this
variation; and (3) EOIR's actions to facilitate asylum applicants’ access to legal resources.
See GAO, Asylum: Variation Exists in Outcomes of Applications Across Immigration
Courts and Judges, GAO-17-72 (Washington, D.C.: Nov. 14, 2016). U.S. immigration law
provides that foreign nationals arriving or present in the United States may be granted
humanitarian protection in the form of asylum if they are unable or unwilling to return to
their home country because of past persecution, or a well-founded fear of future
persecution based on their race, religion, nationality, membership in a particular social
group, or political opinion. See 8 U.S.C. § 1158.

28See, e.g., 8 U.S.C. §§ 1229b (Cancellation of removal may be available foran otherwise
removable permanent resident alien if the individual has had permanent residency for at
least 5 years, resided in the United States continuously for7 years under any law ful
status, and not been convicted of an aggravated felony; a non-permanent resident alien
may also be granted cancellation of removal provided, among other things, they have
continuous physical presence in the United States for at least 10 years, and establish that
removal would result in exceptional and extremely unusual hardship to their U.S. citizen or
law ful permanent resident spouse, parent, or child), 1231(b)(3) (To qualify for withholding
of removal under INA § 241(b)(3), the applicant must establish a clear probability that their
life or freedom would be threatened on account of race, religion, nationality, membership

in a particular social group, or political opinion, in the proposed country of removal),
1255(a) (An alien may have their status adjusted to that of an alien law fully admitted for
permanent residence w here an application is made for such adjustment, the individual is
eligible to receive an immigrant visa and is admissible to the United States, and an
immigrant visa is immediately available atthe time of filing).
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conducted by OPLA attorneys. Additionally, the immigration judge may
question the respondent or other withesses.

Based on the testimonial and documentary evidence in the record, the
immigration judge must then decide whether the removable respondent
satisfies the applicable eligibility criteriafor any requested relief, and with
respect to discretionary relief, thatthe respondent merits a favorable
exercise of discretion.?* If the judge finds that the respondent is
removable and not otherwise eligible for relief, the judge will issue an
order of removal and the respondentwould be subject to removal
pursuant to the judge’s order once it has become administratively final.*°
Other potential outcomes of removal proceedings include the judge
permitting the respondent to withdraw their application for admission;
granting voluntary departure; or administratively closing, terminating, or
dismissing the case.?' Immigration judges render oral or written decisions
at the end of immigration court proceedings. EOIR uses its case
management system to internally record events, actions, decisions, and
workflow for all immigration cases. Figure 4 describes the general
process for removal proceedingsin immigration courts.

293ee 8 U.S.C. § 1229a(c)(4).

30The removal order becomes administratively final whenall avenues for review or appeal
through EOIR have been exhausted or waived. See 8 C.F.R. § 1241.1.

3T respondent w hois deemed an “arriving alien” may be permitted to voluntarily w ithdraw
their application foradmission during removal proceedings w here certain requirements are
satisfied, including that the respondent intends, and has the means, to depart immediately
from the United States. See 8 U.S.C. §1225(a)(4); 8 C.F.R. § 1240.1(d). Voluntary
departure refers to an order froman immigration judge that permits aliens to leave the
country on their ownw ithin a designated amount of time in lieu of formal removal; and
failure to comply with such an order carries certain immigration and other legal
consequences. Generally, voluntary departure is permitted at the alien’s ow nexpense.
See 8 U.S.C. § 1229c. Administrative closure is a procedural tool available to an
immigration judge w hichis used, as appropriate under the circumstances, to temporarily
remove a case from the active calendar. Cases that are administratively closed can be re-
calendared at a later date. Termination or dismissal of proceedings generally occurs w hen
the respondent is found not removable as DHS charged, or meets criteria for cancellation
of the notice to appear; and it constitutes a conclusion of the proceedings requiring that
DHS file another charging document to initiate new proceedings. 8 C.F.R. §§ 239.2,
1239.2(c), (f).
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Figure 4: Steps in Inmigration Court Removal Proceedings Process
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Note: In thisfigure, a removal orderisnot entered in conjunction with any relief; andrelief refersto
any form of relief or protection from removal.

In addition to removal proceedings, described above, immigration judges
conduct other types of hearings as well, including the following:

o Credible Fear Review. Arriving and other designated foreign
nationals subject to expedited removal and deemed inadmissible as a
result of seeking entry (or any otherimmigration benefit) by fraud or
willful misrepresentation, falsely claiming U.S. citizenship, or lacking
valid immigration documents and who express a fear of persecution or
torture, or an intention to apply forasylum, are to be referred by DHS
toa U.S. Citizenship and Immigration Services (USCIS) asylum officer
for a credible fear interview.*? If the asylum officer determines that the
individual has credible fear of persecution or torture, the individual will
be referred to an immigration judge for further consideration of the
asylum and withholding of removal claim in removal proceedings.* If

323ee 8 US.C. §§ 1182(a)(6)(C), (a)(7), 1225(b); 8 C.F.R. §§ 1208.30, 208.30. Expedited
removal under INA § 235(b) is the process by w hicha DHS immigration officer may,
subject to statutory criteria, order arriving and other designated foreign nationals removed
from the United States without a formal removal proceeding under INA § 240.

33The term “credible fear of persecution” means that there is a significant possibility,
taking into account the credibility of the statements made by the individual in support of
their claim and such other facts as are know n to the asylum officer, that such individual
could establish eligibility forasylum. See 8 U.S.C. § 1225(b)(1)(B)(v).
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the asylum officer determines that the individual has not established a
credible fear of persecution or torture, the respondent may request
review of that determination by an immigration judge who may concur
with the asylum officer’s credible fear determination and retumn the
case to ICE for removal of the individual. However, if the immigration
judge determines that the individual has a credible fear of persecution
or torture, the individual is placed in removal proceedings for
adjudication of their application for relief.

« Reasonable Fear Review. If a foreign national who is subject to
administrative removal for conviction of an aggravated felony at any
time after admission, or a reinstated order of removal for having
illegally reentered the country expresses a fear of persecution or
torture if removed, DHS refers that individual to a USCIS asylum
officer to determine whether this individual has a reasonable fear of
persecution or torture.* If the asylum officer determines that the
individual has a reasonable fear of persecution or torture, the
individual will be referred to an immigration judge solely for
consideration of the request for withholding of removal (“withholding-
only” proceedings); and if the asylum officer determines that the
individual does not have such reasonable fear, the individual may
request a review of that determination by an immigration judge.

« Withholding Only. As stated above, USCIS refers foreign nationals
found to have a reasonable fear of persecution or torture to EOIR for
“withholding only” proceedings, during which an individual may apply
for withholding or deferral of removal under section 241(b)(3) of the
Immigration and Nationality Act (INA) or the United Nations
Convention Against Torture.® To qualify for withholding of removal
under INA § 241(b)(3), respondents must establish a clear probability
that their life or freedom would be threatened on account of race,
religion, nationality, membership in a particular social group, or
political opinion in the proposed country of removal.3® An applicant for

348 U.S.C. §§ 1228(b), 1231(a)(5); 8 C.F.R. §§ 208.31, 1208.31, 238.1, 1238.1, 241.8,
1241.8.

35See Convention Against Torture and Other Forms of Cruel, Inhuman or Degrading
Treatment or Punishment, art. 3, Dec. 10, 1984, 1465 U.N.T.S. 85. Obligations of the
United States under article 3 of the Convention Against Torture w ere implemented
pursuant to the Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-
277, div. G, tit. XXII, ch. 3, subch. B, § 2242, 112 Stat. 2681, 2681-822 to -823 (classified
at 8 US.C. § 1231 note); see also Regulations Concerning the Convention Against
Torture, 64 Fed. Reg. 8478 (Feb. 19, 1999).

363 U.S.C. §1231(b)(3); 8 CF.R. §§208.16, 1208.16.
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withholding of removal under the Convention Against Torture must
establish that it is more likely than not that they would be tortured if
removed to the proposed country of removal.3” An order granting
withholding of removal does not prevent removal to a third country
other than the country to which removal has been withheld or
deferred.®

Immigration judges’ decisions become administratively final at the time of
issuance, if no further action is taken by either party; or when all avenues
for appeal through the BIA, the highest administrative body within DOJ for
interpreting and applying immigration law, or review by the Attorney
General, have been exhausted or waived.*® The BIA appeals are
reviewed either by a single BIA member or by a three-member panel. In
general, a single BIA member decides the case unless the case falls into
one of six categories that require a decision by a panel of three
members.40

378 CFR. §§ 208.16, 1208.16, 208.17, 1208.17, 208.18, 1208.18.

380ther types of immigration court cases include “Asylum Only,” in w hich immigration
judges determine w hether certain individuals w ho are not entitled to a removal hearing
(crew men, stow aways, Visa Waiver Program travelers, and those ordered removed from
the United States on security grounds) are eligible for asylum or withholding of removal
under INA § 241(b)(3) or the Convention Against Torture; “Claimed Status,” in w hich
immigration judges review DHS’s negative determination as to w hether an individual in
expedited removal proceedings has a valid claim to U.S. citizenship, law ful permanent
residency, refugee, or asylum status; and “Rescission,” in w hich immigration judges
determine w hether a law ful permanent resident should have his or her permanent resident
status rescinded because he or she was not entitled to it at the time it w as granted.
Immigration judges also make decisions on motions to reopen cases or reconsider prior
decisions and conduct bond redetermination hearings in w hich they review custody and
bond decisions made by DHS, among other things.

393ee 8 CF.R. §§ 1003.1(b), (h), 1003.3(a)(1), 1003.38, 1241.1.

4OThe BIA refers cases to three-member panels w henit determines there may be a need
to: (1) settle inconsistencies among the rulings of different immigration judges; (2)
establish a precedent construing the meaning of law s, regulations, or procedures; (3)
review a decision by an immigration judge or DHS that is not in conformity withthe law or
w ith applicable precedents; (4) resolve a case or controversy of major national import; (5)
review a clearly erroneous factual determination by an immigration judge; or (6) reverse
the decision of an immigration judge or DHS in a final order or a reversal by a single BIA
member. By a majority vote of the permanent BIA members selected decisions rendered
by a three-member panel or by the BIA en banc may be designated to serve as published
legal precedent in all proceedings involving the same issue(s). See 8 CF.R. §
1003.1(e)(6), (9).
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The BIA’s decisions can be reviewed by the Attorney General.*' After
exhausting administrative remedies within DOJ, a respondent may appeal
a final order of removal to the U.S. Court of Appeals for the circuitin
which the immigration judge completed the initial removal proceedings.*?
There are 13 U.S. Circuit Courts of Appeals (circuit courts), which are
appellate courts that review U.S. District Court and certain administrative
decisions, such as those made by the BIA. Circuit court decisions on the
application of relevant immigration law to particular issues are binding on
the BIA and immigration judges in cases presenting sufficiently similar
factual scenarios that arise within the circuit court’s territorial jurisdiction.*®

41See 8 C.F.R § 1003.1(h).
423ee 8 U.S.C. § 1252.

43The U.S. Courts of Appeals for the Federal and D.C. Circuits do not have jurisdiction
over appeals fromthe BIA because they lack subject matter and territorial jurisdiction,
respectively, over the immigration courts.
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Immigration Courts’ Caseload Grew Due to an
Increased Case Backlog, Posing Challenges to
Stakeholders

The Immigration Courts’ Caseload and Case Backlog
Grew As Immigration Courts Completed Fewer Cases

Our analysis of EOIR’s annual immigration court system caseload—the
number of open cases before the court during a single fiscal year—
showed that it grew 44 percent fromfiscal years 2006 through 2015 due
to an increase in the case backlog, while case receipts remained steady
and the courts completed fewer cases. For the purpose of our analysis,
the immigration courts’ annual caseload is comprised of three parts: (1)
the number of new cases filed by DHS in the form of new NTAs (also
called new case receipts); (2) the number of other case receipts the court
receives due to motions to reopen, reconsider, or recalendar, or remands
fromthe BIA; and (3) the case backlog—the number of cases pending
from previous years that remain open at the start of a newfiscal year.**
During this 10-year period, the immigration courts’ overall annual
caseload grewfrom approximately 517,000 cases in fiscal year 2006 to
about 747,000 cases in fiscal year 2015, as shown in figure 5.4°

“We use the term caseload to denote the w orkload or volume of open cases before the
courts during a given time period. These cases may or may not have been adjudicated by
the courts during the time period. This definition may be different from how EOIR uses the
term in its annual statistics yearbook or other publications. Cases that remain open at the
start of a new fiscalyear—pending cases—are cases that have not yet received an initial
completion. An initial completion is an initial ruling on the case by an immigration judge.
This does not include later motions to reopen, reconsider, or remand a case as those
actions can occur many years after the initial decision and are out of the control of
immigration court judges.

45App. Il provides the caseload for each of EOIR’s 58 courts for fiscal years 2012 through
2015, including new and other case receipts and the case backlog.
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. _______________________________________________________________________________________|]
Figure 5: Immigration Courts’ Annual Caseload and Component Parts, Fiscal Years
2006 through 2015

Immigration cases (in thousands)
800

700
600
500
400 o

300 "

——
-
-~ - ————
Bl e P o
_——— —_—-
—_———

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
Fiscal year

I Caseload
= === New case receipts

=== === Case backlog (cases pending from previous years that remain open at the start of a new
fiscal year)

------- Other case receipts
Source: GAO analysis of Executive Office for Immigration Review caseload data. | GAO-17-438
According to our analysis, total case receipts remained aboutthe same in
fiscal years 2006 and 2015 but fluctuated over the 10-year period, with
new case receipts generally decreasing and other case receipts generally
increasing. Specifically, there were about 305,000 total case receipts in
fiscal year 2006 and 310,000 in fiscal year 2015. The number of new
cases filed in immigration courts decreased overthe 10-year period but
fluctuated within this period. New case receipts increased about four
percent between fiscal year 2006 and fiscal year 2009, from about
247,000 cases to about 256,000 cases, but declined each year after fiscal
year 2009, with the exception of an increase in fiscal year 2014. Overall,
new case receipts declined by 20 percent after fiscal year 2009 to about
202,000 during fiscal year 2015. Other case receipts, such as motions to
reopen, reconsider, or recalendar, or remands fromthe BIA, increased by
about 50,000 over the 10-year period, from about 58,000 cases in fiscal
year 2006 to about 108,000 cases in fiscal year 2015.
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Our analysis showed that EOIR’s case backlog more than doubled from
fiscal years 2006 through 2015. In particular, the case backlog remained
relatively steady from fiscal years 2006 through 2009 and then rose each
year starting in fiscal year 2010. The immigration courts had a backlog of
about 212,000 cases pending at the start of fiscal year 2006 and the
median pending time for those cases was 198 days. By the beginning of
fiscal year 2009, the case backlog declined slightly to 208,000 cases.
Fromfiscal years 2010 through 2015, the case backlog grew an average
of 38,000 cases per year. At the start of fiscal year 2015, immigration
courts had a backlog of about 437,000 cases pending and the median
pending time for those cases was 404 days.

Further, as a result of the case backlog some immigration courts were
scheduling hearings several years in the future, according to EOIR
documentation. As of February 2, 2017, half of courts had master
calendar hearings scheduled as far as January 2018 or beyond and had
individual merits hearings, during which immigration judges generally
render case decisions, scheduled as far as June 2018 or beyond.
However, the range of hearing dates varied; as of February 2, 2017, one
court had master calendar hearings scheduled no furtherthan March
2017 while another court had master calendar hearings scheduled in May
2021—more than 4 years in the future. Similarly, courts varied in the
extent to which individual merits hearings were scheduled into the future.
As of February 2, 2017, one court had individual hearings scheduled out
no further than March 2017 while another court had scheduled individual
hearings 5 years into the future—February 2022.4¢

The increase in the immigration court case backlog occurred as
immigration courts completed fewer cases annually. Specifically, the
number of immigration court cases completed annually declined by 31
percent from fiscal year 2006 to fiscal year 2015—from about 287,000
cases completed in fiscal year 2006 to about 199,000 completed in 2015,
as shown in figure 6.

4EOR officials stated that court staff may schedule non-priority cases to dates several
years in the future to accommodate large influxes of priority cases in the nearer term.
According to these officials, court staff intend to reschedule these cases to more
proximate dates as space on the docket becomes available. How ever, the extent to w hich
EOIR willbe able to advance hearing dates for non-priority cases is uncertain.
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. _______________________________________________________________________________________|]
Figure 6: Immigration Court Completed Cases, Fiscal Years 2006 through 2015
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According to our analysis, while the number of cases completed annually
declined, the number of immigration judges increased between fiscal year
2006 and fiscal year 2015, which resulted in a lower number of case
completions per immigration judge at the end of the 10-year period.
Specifically, the number of immigration judges increased by 17 percent,
from 212 in fiscal year 2006 to 247 in fiscal year 2015, while the
immigration court caseload increased by 44 percent during the same
period.*” Further, the number of total case completions perimmigration
judge decreased on average 5 percentper year overthe 10-year period—
from 1,356 per immigration judge in fiscal year 2006 to 807 per
immigration judge in fiscal year 2015. EOIR officials told us that EOIR
engaged in hiring during this period and that newjudges initially complete

4Ton average, the number of judges increased by 2 percent each year from fiscal year
2006 to fiscalyear 2015. The number of judges increased overall from fiscal year 2006
through fiscal year 2011 and then declined during fiscalyears 2012 through 2014 before
increasing again in fiscal year 2015. How ever, the number of judges from fiscal year 2012
through 2015 remained higher than the number of judges in fiscalyear 2010, although the
number of completions fell each year from fiscal year 2010 through fiscal year 2014, but
increased slightly in fiscal year 2015. EOIR officials stated that the decrease in the
number of judges from 2012 through 2014 was due to a department-wide hiring freeze in
place from January 21, 2011 through February 10, 2014.
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fewer cases as they are learning on the job, which contributed to the
decrease in case completions per judge.

In addition, cases decided by immigration judges on the merits of the
case (merit decisions) declined, while cases completed through
administrative closure of the case increased over this period.*®
Specifically, the percentage of merit decisions declined from 95 percent of
all cases completed in fiscal year 2006 to 77 percentof all cases
completed in fiscal year 2015. We found that when immigration judges
made merit-based decisions, immigration judges ordered fewer
respondents removed and provided relief or terminated more cases.
Particularly, the percentage of respondents whom immigration judges
ordered removed declined from 77 percent of all completed cases in fiscal
year 2006 to 52 percent of all completed cases in fiscal year 2015.
Conversely, the percentage of cases in which the immigration judge
granted relief or terminated removal proceedings grew from 18 percent of
all completed cases to 24 percent of all completed cases.*® The

48Immigration judges may, under appropriate circumstances, and either on their own
initiative or at the request of either DHS or the respondent, administratively close a case,
thus removing it from their calendar. Animmigration judge may grant administrative
closure for various reasons, including in cases for w hich DHS exercises prosecutorial
discretion and requests a case to be administratively closed because the respondent does
not meet enforcement priorities (for DHS’s current removal priorities, and guidance on use
of prosecutorial discretion in immigration enforcement, see Enhancing Public Safety in the
Interior of the United States, Exec. Order No. 13768, § 5, 82 Fed. Reg. 8799, 8800 (Jan.
30, 2017), and John Kelly, Enforcement of the Immigration Laws to Serve the National
Interest (Washington, D.C.: Feb. 20, 2017)). A judge may also administratively close a
case w here the respondent plans to apply for certain immigration benefits under the
jurisdiction of USCIS, such as an unaccompanied alien child’s initial asylum claim, or other
forms of relief due to specific circumstances such as being the victim of a severe form of
trafficking in persons or certain qualifying crimes. An immigration judge can return an
administratively closed case to the calendar at his or her discretion or at the request of the
respondent or DHS attorney. The primary consideration for an immigration judge in
evaluating w hether to administratively close or recalendar proceedings is w hether the
party in opposition has provided a persuasive reason for the case to proceed and be
resolved on the merits; and in considering administrative closure, the judge cannot review
w hether an alien falls within DHS’s enforcement priorities. Matter of W-Y-U-, 27 |. & N.
Dec. 17 (BIA 2017).

“SAn immigration judge may terminate, or dismiss, a caserelated to a particular charging
document if the judge decides that DHS has not established that the respondent is
removable as charged, or w here criteria are met for cancellation of the notice to appear;
thus constituting a conclusion of the proceedings unless and until DHS files charges again
in order to initiate new proceedings. 8 C.F.R. §§ 239.2, 1239.2(c), (f). Animmigration
judge may grant relief or protection from removal to a respondent w hois otherw ise
removable, provided that the applicable eligibility requirements are satisfied, and with
respect to discretionary relief, such as asylum, that a grant is warranted as a matter of
discretion. 8 U.S.C. § 1229a(c)(4).

Page 24 GAO-17-438 Immigration Courts



Letter

administrative closure of cases grewby 21 percentage points, from 2
percent of completed cases to 23 percent of completed cases over this
same time period.

Initial case completion time increased more than fivefold overthe 10-year
period.%® Overall, the median initial completion time for cases increased
from 43 days in fiscal year 2006 to 286 days in fiscal year 2015. In
particular, the median case completion time doubled fromfiscal year 2011
to fiscal year 2012 and then more than doubled again from fiscal year
2012 to fiscal year 2013 before declining slightly in fiscal year 2014.
However, as shown in table 1, case completion times varied by case type
and detention status. For example, the median number of days to
complete a removal case, which comprised 97 percent of EOIR’s
caseload for this time period, increased by 700 percent from42 days in
fiscal year 2006 to 336 days in fiscal year 2015. However, the median
length of time it took to complete a credible fear case, which comprised
less than one percent of EOIR’s caseload during this period, took 5 days
to complete in fiscal year 2006 as well as in fiscal year 2015.%" EOIR
officials attributed the increase in case completion times after fiscal year
2011 to the number of relief applications filed by respondents as well as
changes in the types of applications respondents filed. In particular, EOIR
officials stated that asylum and withholding applications increased while
voluntary departure applications decreased.

Opitial completion time refers to the time period betw een the date EOIR received the NTA
date from DHS and the date an immigration judge issued an initial ruling on the case.

STas previously discussed, if an asylum officer determines that an alien has not
established a credible fear of persecution or torture in their country of origin, the individual
may request review of that determination by an immigration judge.
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____________________________________________________________________________________________________________________________|]
Table 1: Median Number of Days for Initial Case Completion by Case Type, Fiscal Years 2006 through 2015

Case Type 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
Removal 42 36 28 29 56 67 140 321 316 336
Asylum Only 459 532 390 379 320 322 363 348 410 496
Credible Fear 5 2 2 2 4 5 5 4 5 5
Reasonable

Fear 7 7 8 11 7 7 7 7 8 8
Withholding

Only 90 115 109 106 114 108 118 98 86 103
Other cases 29 24 67 73 127 224 146 118 218 127
All 43 36 28 29 55 65 135 301 262 286

Source: GAO analysis of Executive Office for Immigration Review data. | GAO-17-438
Note: The mediannumber of daysfor case completion forother casesrepresents a weighted median
of the following case types: Claimed Status, Rescission, Continued Detention Review, Nicaraguan
Adjustment and Central American Relief Act cases, Exclusion, and Deportation cases. According to
EOIR, until April 1997, the two major typesof cases adjudicated by immigration courtswere exclusion
and deportation cases. Provisionsof the lllegal Immigration Reformand Immigrant Responsibility Act
of 1996 established six new typesof cases: removal, credible fearreview, reasonable fearreview,
claimedstatusreview, asylum only, andwithholding only. Deportationand exclusionscase types are
no longerreported asreceiptsdue to changesin the law. Initial completiontime refersto the time
period betweenthe date EOIR receivedthe NTA date from DHS and the date an immigrationjudge
issued aninitialruling on thecase.
Initial case completion times for both detained and non-detained
respondents more than quadrupled from fiscal year 2006 through fiscal
year 2015.%2 The median case completion time for non-detained cases,
which comprised 79 percent of EOIR’s caseload from fiscal year 2006 to
fiscal year 2015, grew more than fivefold from 96 days to 535 days during
this same period. Similarly, the median number of days to complete a
detained case, which as discussed later in this report judges are to
prioritize on their dockets, quadrupled over the 10-year period, increasing

from 7 days in fiscal year 2006 to 28 days in fiscal year 2015.

52We include cases in w hich the respondent w as originally detained and then later
released among the non-detained cases.
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Stakeholders Cited Various Factors That Potentially
Contributed to the Growing Backlog, Which Poses
Challenges to Respondents, Attorneys, and Court Staff

EOIR officials, immigration court staff, DHS attorneys, and other experts
and stakeholders we interviewed provided various potential reasons why
the case backlog may have increased and case completion times slowed
in recent years, as well as identified challenges posed by the backlog.
Despite an increase in immigration judges over the 10-year period,
immigration judges, court administrators, DHS attorneys, experts and
stakeholders told us that a lack of court personnel, such as immigration
judges, legal clerks, and other support staff, was a contributing factor to
the case backlog. Further, some of these experts and stakeholders told
us that EOIR did not have sufficient funding to appropriately staff the
immigration courts.

EOIR officials, immigration court staff, DHS attorneys, and other experts
and stakeholders also stated that a surge in new cases, beginning in
2014, contributed to the case backlog. Further, some of these experts
and stakeholders told us that the nature of cases resulting from the surge
exacerbated the effects of the backlog. Specifically, many of the surge
cases were cases of unaccompanied children, which may take longer to
adjudicate than othertypes of cases because, for example, such a child
in removal proceedings could apply for various forms of relief under the
jurisdiction of USCIS, including asylum and Special Immigrant Juvenile
Status. In such cases the immigration judge may administratively close or
continue the case pending resolution of those matters. Therefore, these
experts and stakeholders told us that the surge not only added volume to
the immigration court’s backlog, but resulted in EOIR prioritizing the
cases of unaccompanied children over cases that may be quicker for
EOIR to resolve. DHS attorneys, experts, and other stakeholders we
spoke with stated that immigration judges’ frequent use of continuances
resulted in delays and increased case lengths that contributed to the
backlog.®® Immigration judges, court administrators, DHS attorneys, and
other experts and stakeholders we spoke with also cited issues with the

53An immigration judge has discretionary authority to grant a motion for continuance—a
temporary adjournment of a case until a different date or time—for good cause shown,
such as to allow respondents to obtain legal representation or DHS to complete required
background investigations and security checks. 8 C.F.R. § 1003.29. For additional
information on continuances, including the reasons continuances w ere granted according
to EOIR data, see app. lIl.
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availability and quality of foreign language translation as creating
unnecessary delays in cases. EOIR officials and immigration judges also
highlighted increasing legal complexity as a contributing factor to longer
cases and a growing case backlog. In particular, EOIR officials cited
Supreme Court decisions in 2013 and 2016, which define analytical steps
a judge must complete in determining whether a criminal conviction
renders a respondent removable and ineligible for relief.>* Additionally,
EOIR officials cited a reported growth in bond hearings for detainees,
particularly in the Ninth Circuit, stemming from that circuit’s 2015 decision
in Rodriguez v. Robbins, which was being reviewed by the Supreme
Court as of April 2017.5° We examine some of these issues, such as court
staffing, case prioritization, and the use of continuances, later in this
report.

Immigration judges and court staff, DHS attorneys, and other experts and
stakeholders we interviewed stated that the delays caused by the backlog
posed challenges to respondents, attorneys, and immigration judges and
court staff.

Respondents. Seven of the ten experts and stakeholders we contacted
and staff at three of the immigration courts we visited told us that
respondents can face challenges due to long delaysin scheduling and
hearing cases and heavy court caseloads. Experts and stakeholders cited
challenges in one or more of the following areas:

« The ability of respondentsto produce witnesses or evidence or to
obtain pro bono legal representation;

« The ability of respondents with strong claims for relief to work or bring
family members to the United States; and

« The ability of respondents without sufficient claims for relief to remain
in the United States longer than if the case had been promptly
decided.

Four of ten experts and stakeholders we spoke with told us that case
delays due to the immigration court’s case backlog may decrease
respondents’ ability to produce witnesses or evidence to support their

54\ athis v. United States, 136 S. Ct. 2243 (2016), Descamps v. United States, 133 S. Ct.
2276 (2013), Moncrieffe v. Holder, 133 S. Ct. 1678 (2013).

55Rodriguez v. Robbins, 804 F.3d 1060 (9th Cir. 2015), cert. granted sub nom. Jennings v.
Rodriguez, 136 S. Ct. 2489 (2016).
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applications for relief. For example, one of these experts and
stakeholders told us that due to the backlog, merits hearings are
frequently rescheduled. As a result, witnesses for respondents who need
to travel to attend a hearing may be less likely to attend a rescheduled
hearing. Two of these experts and stakeholders also stated that non-
detained respondents can also lose track of withesses who may be able
to assist their cases if a significant amount of time passes between the
respondent’s original merits hearing date and the respondent’s
rescheduled hearing date. Further, according to four of the ten experts
and stakeholders, private bar attorneys may be hesitant to accept pro
bono cases because it is difficult for them to commit to representinga
respondent at a merits hearing that may be scheduled several years into
the future. Additionally, five of the ten experts and stakeholders also
stated that due to the length of some cases, respondents who may have
been eligible for relief at one point earlierin the case may no longer be
eligible by the time the case is heard because the respondents’
circumstances have changed. Forexample, a respondent who is
otherwise removable may be eligible for cancellation of removal if it would
result in exceptional and extremely unusual hardship to the respondent’s
U.S. citizen or lawful permanent resident spouse, parent, or child.5®
However, if there is a material change in circumstances regarding a
respondent’s qualifying family member, such as a child who turns 21, this
could adversely affect the respondent’s eligibility for relief.

One immigration judge and two of the ten experts and stakeholders also
noted that delays due to the case backlog may resultin some
respondents with strong cases for relief not obtaining the reliefto which
they are entitled in a timely manner. For example, one of the experts and
stakeholders told us that some respondents with strong applications for
relief, such as asylum, would generally have to wait to seek derivative
status for qualifying family member(s) not initially included in the asylum
application until the respondent’s own asylum claim has been granted.®’
In light of the case backlog, which results in some cases not being heard
for years, this may result in further hardship for the respondents with valid
claims for relief. Two of the ten experts and stakeholders told us that

563ee 8 U.S.C. § 1229b(b).

5"An asylum applicant may include his or her accompanying spouse or unmarried children
under age 21 in the benefit request, or, if not included in the application forasylum, the
asylee may, within 2 years of being granted asylum, request derivative status for such
qualifying spouse and children, allow ing them to join the asylee in the United States. See
8 US.C. §1158(b)(3); 8 C.F.R §§208.21, 1208.21.
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respondents may not be able to work while awaiting their case
decisions.®® Conversely, two immigration judges, DHS attorneys from
three offices, EOIR officials, and four of the ten experts and stakeholders
stated that the case backlog may also result in respondents without
sufficient claims remaining in the United States far longer than if the case
had been promptly decided. EOIR officials stated that due to the length of
some cases, respondents who otherwise would not have strong claims for
relief can develop a cognizable claim that the respondent would not have
been able to make had the case been adjudicated more quickly, or the
extended time allows the respondent to establish ties to the United States
which could support an existing claim.

Attorneys. DHS attorneys from six offices, one immigration judge, and
one of the ten experts and stakeholders also cited caseload management
and the increased cost of long cases as backlog-related challenges for
private bar and DHS attorneys. DHS attorneys from five offices noted that
it is difficult to assign cases to specific attorneys for the entire life of the
case because they do not know which attorneys will be available when
the merits hearing ultimately occurs, which can be months or years after a
master calendar hearingin the case. According to these DHS attorneys,
they must often assign a new attorney to the case, which requires the
newly-assigned attorney to prepare for a case shortly before the merits
hearing. As a result, according to these same attorneys, the amount of
time spent per attorney in case preparation may increase, which
ultimately increases the cost per case to DHS. In addition, one
immigration judge posited that some private bar attorneys may miss filing
dates due to the backlog and associated delays in hearing cases.

Court Staff. Immigration court officials, experts, and stakeholders we
spoke with cited challenges for immigration court staff, including
increased workloads, limited time for administrative tasks, and decreased
morale. Immigration judges from four of the six courts we visited told us
that delays result in increased work, such as additional motions and
evidence to review for each case, changes in immigration law that occur
over the life of a case that the immigration judge must consider, and

58yscis adjudicates applications for employment authorization and respondents may or
may not be legally permitted to apply for w orkauthorization w hile their case is pending.
There are certain classes of respondents who may apply for and obtain employment
authorization w hile aw aiting a determination as to their applications for relief. These
include respondents w ho have filed for asylum, cancellation of removal, or adjustment of
status. See 8 C.F.R. § 274a.12(c). According to EOIR officials, in the majority of cases,
asylum applicants receive employment authorization w hile their asylum claim is pending.
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increasingly complicated cases that require more time to complete than if
the hearings for these cases had been scheduled and held in a shorter
timeframe. Immigration judges from four of the six courts we visited also
told us that the growing backlog increases the amount of clerical work for
court staff because they must continue to process motions and other
paperwork for pending cases irrespective of when the next hearing date is
scheduled. One immigration judge told us that as cases are pending they
accumulate more filings and ultimately take longer to review.

Immigration judges from five of the six courts we contacted also stated
that they do not have sufficient time to conduct administrative tasks, such
as case-related legal research or staying updated on changes to
immigration law. Further, one immigration judge stated thatin cases
where immigration judges must consider hardship to family members,
such as for a cancellation of removal case, delaysin processing the case
may create additional hardships that the immigration judge must consider
in deciding the case. For example, the longera respondentremains in the
United States, the greater the likelihood that the respondent could create
ties to the United States including through marriage or parenthood that
the immigration judge would consider, as appropriate, before deciding on
any applications for relief.%° Additionally, as a result of the backlog,
immigration judges from three of the six courts reported that court staff
had feelings of low morale and job-related stress.

BIA Appeal Receipts Declined at a Faster Rate than
Appeal Completions, Resulting in a Decreased Backlog

According to our analysis, fromfiscal years 2006 through 2015, the
number of new appeals filed with the BIA decreased by 37 percentwhile
the number of appeals completed declined by 33 percent. The appeal
backlog—the number of appeals pending at the start of each fiscal year—
declined by 40 percent over this same period. Specifically, the number of
new appeals filed with the BIA annually decreased from about 47,000
appeals filed in fiscal year 2006 to about 29,000 filed in fiscal year 2015.
During this period, the number of appeals the BIA completed declined by
33 percent, fromabout 51,000 n fiscal year 2006 to about 34,000 in fiscal

59For example, cancellation of removal may be available for an otherw ise removable non-
permanent resident alien provided, among other things, the respondent establishes that
removal would result in exceptional and extremely unusual hardship to his or her spouse,
parent, or child, whois a U.S. citizen or law ful permanent resident. See 8 U.S.C. §
1229b(b).
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year 2015. Because newappeal receipts declined at a faster rate than
appeals completed from fiscal year 2006 to fiscal year 2015, the appeal
backlog decreased, from about 42,000 appeals pending at the start of
fiscal year 2006 to about 25,000 at the start of fiscal year 2015. Further,
the number of appeals pending at the beginning of fiscal year 2016
declined to about 20,000 appeals. Cases that were pending at the start of
fiscal year 2015 had a median pending time of 211 days, 19 days shorter
than the median pending time for appeals that had been pending at the
start of fiscal year 2006.

Our analysis showed that over the 10-year period, the largest category of
BIA appeal completions were appeals of removal decisions by
immigration judges, but this category declined from 55 percent of all
appeals completed in fiscal year 2006 to 42 percent of all appeals
completed in fiscal year 2015. The completion of DHS decision appeals
increased from about 5,000 in fiscal year 2006 to about 7,000 in fiscal
year 2015, growing from 10 percent of appeals completed in fiscal year
2006 to 19 percent of appeals completed in fiscal year 2015. Appeals of
other decisions by immigration judges, such as appeals of bond
redeterminations, motions to reopen when the original case was held in
absentia, and interlocutory appeals, remained relatively steady during this
10-year period, accounting for 32 percentof appeals in fiscal year 2006
and 35 percent of appeals in fiscal year 2015.

As previously discussed, single-member or three-member BIA panels
review all appeals. From fiscal year 2006 to fiscal year 2015, single BIA
members annually reviewed 90 percent or more of completed appeals.
Three-member panels consistently reviewed 10 percent or less of
completed appeals throughout the 10-year period. Further, the number of
appeals completed by three-member panels averaged about 3,000
appeals per year from fiscal years 2006 through 2015.

The overall median time it took the BIA to complete any type of appeal
decreased by 29 percent, from 317 days in fiscal year 2006 to 224 days
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in fiscal year 2015; however, changes in appeal completion times varied
across appeal types, as shown in figure 7.%°

Figure 7: Board of Immigration Appeals Completions by Appeal Type and Median
Completion Time, Fiscal Years 2006 through 2015
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Note: Thisfigure doesnotinclude completionsof appealsinvolving Asylum Only, Claimed Status,
Credible Fear, Deportation, Exclusion, Nicaraguan Adjustment and Central American Relief Act
cases, Reasonable Fear, Rescission or Withholding Only. From fiscal year 2006 to fiscal year2015,
these cases cumulatively accountedfortwo percent of all completed appeals.

6010 calculate the length of a BIA appeal, w e counted the number of days betw een the
date the respondent filed the appeal and the date the BIA completed the appeal. We
included in this overall median the time it took to complete appeals of DHS decisions.
EOIR officials told us that they do not include appeal completion times for DHS decisions
w hen calculating appeal completion times because DHS is initially responsible for the
management of DHS decision appeals, including receipt of the Notice of Appeal.

How ever, w e included time to complete DHS decisions in the overall median time to
illustrate how long it took to complete the appeal from the perspective of the parties
involved, not how long it to the BIA to complete the portion of the appeal for whichit is
responsible.
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EOIR Could Improve its Workforce Planning,
Hiring, and Technology Utilization to Help
Address the Case Backlog

Better Workforce Planning and Hiring Practices Could
Help EOIR Address Staffing Challenges and the Case
Backlog

EOIR could help address its staffing challenges, such as not hiring
enough immigration judges to meet its authorized number of judges, and
the case backlog through better workforce planning and hiring practices.
EOIR uses various inputs to estimate staffing needs on an annual basis.
However, these annual estimates do not accountfor a number of factors
that affect EOIR’s staffing needs, and EOIR has not developed and
implemented a workforce plan to guide its efforts for identifying and
addressing staffing needs. According to EOIR officials, EOIR currently
estimates staffing needs using an informal approach that considers the
needs of specific courts, staff availability, and funding. Specifically, EOIR
calculates its immigration judge staffing needs by dividing its entire
projected caseload for the upcoming fiscal year by the average number of
cases completed per immigration judge in the previous year. EOIR then
calculates its support staff needs using a predetermined ratio of support
staff per immigration judge.

However, this estimate does not account for long-term staffing needs,
reflect EOIR’s performance goals, or accountfor differences in the
complexity of different types of cases immigration judges are required to
complete. For example, in developing this estimate EOIR does not
calculate staffing needs beyond the next fiscal year or take into account
resources needed to achieve the agency’s case completion goals, which
as discussed later in this report, establish target time frames in which
immigration judges are to complete a specific percentage of certain types
of cases. Furthermore, according to EOIR data, approximately 39 percent
of all immigration judges are currently eligible to retire. However, EOIR
has not systematically accounted for these impending retirements in
calculating its future staffing needs.
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EOIR’s most recent Strategic Plan, which covered 2008-2013, stated that
EOIR would create staffing plans for each office that take into account
new skills needed to achieve EOIR’s mission in the future.®! However,
according to EOIR officials, EOIR did not complete these staffing plans
due to a lack of resources. In 2016, EOIR awarded a contract to a
consulting company for the development of a workforce planning report.
Under this contract, the consultant is to provide, by April 2017, objective
and standardized measures of judicial and court staff workloads and a
method or formula by which EOIR can assess the need for additional
resources. Additionally, according to EOIR officials, as of February 2017,
the Office of the Chief Immigration Judge had initiated a study of the
activities critical to case completion and the time it takes court staff to
complete these activities. However, EOIR was unable to provide
documentation describing the specific goals of this study.

EOIR’s upcoming workforce planning report and the study of case
activities are positive steps that could help strengthen EOIR’s strategic
workforce planning efforts; however, they do not include key elements of
a strategic workforce plan that would help EOIR better address current
and future staffing needs. Strategic workforce planning, also called
human capital planning, focuses on developing long-term strategies for
acquiring, developing, and retaining an organization’s total workforce to
meet the needs of the future, as described in figure 8. We have identified
key principles for effective strategic workforce planning that describe
several important elements of a strategic workforce plan.®? Forexample,
the key principles state that agencies should determine the critical skills
and competencies that will be needed to achieve current and future
programmatic results. Our key principles also state thatagencies should
develop strategies thatare tailored to address gaps in number,
deployment, and alignment of human capital approaches for enabling and
sustaining the contributions of all critical skills and competencies. Further,
the key principles state that agencies should monitor and evaluate the
agency’s progress toward its human capital goals and the contribution
that human capital results have made toward achieving programmatic
results.

6"Executive Office for Immigration Review, Fiscal Years 2008-2013 Strategic Plan,
(Washington D.C.: January 2008). EOIR has not issued another strategic plan since 2013,
and, according to EOIR officials, has instead sought to execute the goals enumerated in
DOJ's Strategic Plan.

62GAO, Human Capital: Key Principles for Effective Strategic Workforce Planning,
GAO-04-39 (Washington, D.C.: Dec. 11, 2003).
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Figure 8: Strategic Workforce Planning Process
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EOIR’s initial contract for the workforce planning report required the
development of a method or formula for assessing the need for additional
immigration judges and staff, but it did not require the contractor to
identify critical skills and competencies or tailor identified requirements to
current or future programmatic results. Forexample, EOIR’s contract
states that the report will identify the volume of judicial and staff resources
necessary to allow EOIR to better fulfill its mission of timely adjudication,
as defined by completions that meet EOIR’s case completion goals.
However, as discussed later in this report, EOIR does not have case
completion goals for non-detained cases, and the majority of EOIR’s
cases—90 percent of the immigration courts’ total caseload in fiscal year
2015—do not fit within a case completion goal. Therefore, EOIR’s new
resource allocation model to be provided under the contract is unlikely to
account for target time frames for the adjudication of the vast majority of
cases. Moreover, although EOIR’s upcoming report is to identify gaps in
the number of staff needed, the contract does not require the contractor
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to develop strategies or approaches to address those gaps or analyze the
range of flexibilities in hiring available under current authorities. In
addition, EOIR’s contract does not contain procedures for monitoring or
evaluating progress toward its human capital goal of developing a skilled
and diverse workforce. EOIR officials stated that the contract does not
include these items because EOIR has the option of extending the
contract and requesting additional deliverables.®®

Following our raising of these issues with EOIR in February 2017, EOIR
officials stated that the agency is beginning to develop a strategic plan for
fiscal years 2018 through 2023 that will address the agency’s human
capital needs. Specifically, according to EOIR officials, the strategic plan
and follow-on plans will collectively include strategies to ensure thatshort-
and long-term human capital needs are met as well as milestones to
monitor and evaluate the agency’s progress towards meeting these goals.
However, EOIR was unable to provide documentation related to the
content of this strategic plan. In February 2017, EOIR officials also told us
that the agency had recently established an inter-component
management staffing committee that will determine the optimal number
and type of positions needed in each court. Additionally, in February
2017, EQOIR provided us a document indicating that the agency has
started to assess in which immigration courts to place 25 judges it may be
allocated during fiscal year 2017. These are positive steps; however, in
the absence of any follow-on workforce planning contracts or
documentation related to EOIR’s strategic plan, the extent to which these
efforts will result in effective strategic workforce planning reflective of key
principles is uncertain. Further, while EOIR’s recent establishment of a
staffing committee and efforts to determine where to place newjudges
are good initial steps, developing and implementing a strategic workforce
plan that addresses key principles for effective strategic workforce
planning, such as including a determination of critical skills and
competencies, strategies to address skill and competency gaps, and
monitoring and evaluating progress made, would better position EOIR to
address current and future staffing needs.

Additionally, EOIR does not have efficient practices for hiringnew
immigration judges, which has contributed to immigration judges being
staffed below authorized levels. We have previously reported that

63The contract's period of performance includes a base year with the option for EOIR to
extend the contract with additional deliverables over a 4-year period.
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agencies should self-assess their human capital policies and procedures,
including hiring, to ensure they are accomplishing agency policy and
programmatic goals.®* Specifically, we have reported that agencies
should have a recruiting and hiring strategy that is targeted to fill short-
and long-term human capital needs. However, EOIR has not assessed its
hiring process or developed a formal hiring strategy, and its hiring
process has not kept pace with agency-identified immigration judge
staffing needs or authorized staffing levels. EOIR identified a need to
continue to aggressively hire immigration judges, according to its fiscal
year 2016 congressional budget justification, and requested funding for
55 new immigration judge positions to, among other things, address its
caseload and improve the efficiency of the immigration courts. As
mentioned earlier, the number of immigration judges has increased from
212 judges in fiscal year 2006 to 247 in fiscal year 2015. However, as
Congress has allocated funds to increase the authorized number of
judges, the actual number of immigration judges has consistently lagged
behind authorized levels, resulting in staffing shortfalls. For example, in
fiscal year 2016, EOIR was allocated 374 immigration judge positions and
had 289 judges on board at the end of the fiscal year. EOIR officials
attributed these gapsto delays in the hiring process. Furthermore, as
previously discussed, about 39 percent of its immigration judges are
currently eligible for retirement according to EOIR officials.

EOIR hires judges through a multi-step process, involving both EOIR and
DOJ. EOIR officials first issue a vacancy announcement, review and
interview applicants, and identify top candidates. EOIR then forwards the
top candidates to the DOJ Office of the Deputy Attorney General, where a
panel reviews the applicants and selects candidates for appointment by
the Attorney General.®® The candidate may then receive an initial
employment offer, which the candidate has 21 days to accept or reject.
Upon acceptance, the candidate must undergo a background
investigation by the Federal Bureau of Investigation and vetting through

64GAO, Human Capital: A Self-Assessment Checklistfor Agency Leaders,
GAO/OCG-00-14G (Washington, DC: September 2000).

65Under U.S. immigration law, an “immigration judge” is an attorney appointed by the
Attorney General as an administrative judge within EOIR, qualified to conduct specified
classes of proceedings, including formal removal proceedings under INA § 240. See 8
U.S.C. § 1101(b)(4); 8 C.F.R. § 1003.10. This appointment procedure, according to EOIR
officials, drives, in large part, the multi-step hiring process. In addition, a “Board Member”
is an attorney appointed by the Attorney General to act as their delegate in resolving
administrative appeals. 8 C.F.R. § 1003.1(a)(1).
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DOJ's Office of Attorney Recruitment and Management and Office of
Legal Counsel. Following this step, the Deputy Attorney General and
Attorney General both review and approve the candidate’s application
package a second time. EOIR may then make a formal offer of
employment to the candidate upon receiving the approval of the Attorney
General.

EOIR has not assessed its hiring process or developed a hiring strategy
thatis targeted to fill short- and long-term human capital needs.
According to EOIR officials, this is because EOIR has instead focused on
improving aspects of its hiring process. Forexample, EOIR has entered
into contracts for additional human resource support staff. Under one of
these contracts, EOIR receives assistance with hiring support staff,
which, according to EOIR officials, permits EOIR’s human resources staff
to focus more of their time on immigration judge hiring. Under the other
contract, EOIR is to receive support onboarding new immigration judges.
Additionally, EOIR has hired six additional human resources staff
members and taken steps to improve its hiring process, according to
EOIR officials.¢ Specifically, prior to the contracts increasing EOIR’s
human resources support, the agency’s human resources staff directly
referred all applications to the Assistant Chief Immigration Judges who
initially reviewed applications and selected the interviewees. According to
EOIR officials, this method saved some time in the hiring process
because, for example, most applicants who were of sufficient caliber to be
identified by the Assistant Chief Immigration Judges as candidates for the
position already met the basic qualifications that human resources staff
looked for in their initial review of applications.®”

66 addition, according to EOIR officials, in 2012 EOIR received approval fromDOJ to
change the requirements of the hiring process so that EOIRR and DOJ could, following a
preliminary background screening, temporarily appoint most immigration judge candidates
before their full background investigations are completed. EOIR officials stated that this
change reduced the hiring process by months. How ever, in 2015 DOJ rescinded this
authority to temporarily appoint immigration judges, according to these same officials.

67According to EOIR officials, follow ing the inclusion of additional human resources staff in
2015, EOIR's Office of Human Resources reverted to its former process of human
resources staff firstreview ing all applications for candidate qualifications before referring
the applications to the Assistant Chief Immigration Judges for further review . EOIR
officials stated that w hile this change in the hiring process w orked w ell, they did not see
the need to continue this revised process in light of additional human resources staff for
review ing applications.
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However, our analysis of EOIR hiring data found that from 2011 to August
2016, EOIR took an average of more than 2 years—742 days—to hire
new immigration judges.®® According to EOIR officials, this time period
included a 3-year hiring freeze from January 2011 through February 2014
that prolonged the hiring process. When we only included hires initiated
after the hiring freeze ended in February 2014, we found that EOIR took
an average of 647 days to hire an immigration judge. EOIR officials also
attributed the length of the hiring process to delays in the Federal Bureau
of Investigation background check process, which is largely outside of
EOIR’s control. However, our analysis found that other processes within
EOIR’s control accounted for a greater share of the total hiring time. In
fiscal year 2015, EOIR began tracking the immigration judge hiring
process in greater detail by maintaining a spreadsheet listing key dates in
the process. Prior to 2015, EOIR did not track all key dates in the
process, such as dates associated with the background check process, in
its hiring files. For judges hired since EOIR began tracking these dates
until August 2016, our analysis found that background checks accounted
for an average of about 41 days.® However, for the same period our
analysis found that an average of 135 days elapsed between the date
EOIR posted a vacancy announcement and the date EOIR officials began
working to fill the vacancy.”® During this period of time, EOIR’s Office of
Human Resources reviews and prepares the applications fora
subsequent review by hiring officials in the Office of the Chief Immigration
Judge. According to EOIR officials, EOIR’s vacancy announcements do
not necessarily correspond to vacant positions. Rather, EOIR issues
annual hiring announcements that cover a large number of immigration
courts before they have determined whether those courts have open
vacancies. When EOIR seeks to fill a vacancy or a new judge position,
officials begin by determining where the judge should be located. Then,

6870 calculate the average time it took EOIR to hire an immigration judge, w e calculated
the average number of calendar days betw een the day EOIR posted a vacancy
announcement for the position and the day the judge started in the position.

89EOIR cannot track the exact dates the Federal Bureau of Investigation began and
completed the background checks, but EOIR officials stated that the background check
generally occurs betw een the date EOIR submits the background check information to
DOJ and the date EOIR submits the complete background check information to the Office
of the Deputy Attorney General forapproval. The 41-day average background check time
w e cite reflects the period betw eenthese tw o dates.

7070 calculate the time EOIR took to begin working to fill the vacancy, w e subtracted the
announcement posting date from the date EOIR began w orking the vacancy.
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EOIR officials use the previously-issued vacancy announcements to
begin identifying candidates for the positions.

Further, our analysis found that since EOIR began tracking key hiring
dates, an average of 74 days elapsed between the time EOIR began
working to fill a vacancy and the time EOIR’s Office of Human Resources
provided a list of qualified applicants to hiring officials.”’ EOIR officials
attributed this length of time to the large number of applicants EOIR
receives for each vacancy announcement.” Figure 9 provides an
overview of the hiring process and key milestones for immigration judges
hired during or after fiscal year 2015, when EOIR began comprehensively
tracking dates.

"To calculate the time EOIRs Office of Human Resources took to provide a list of
qualified applicants to hiring officials, w e subtracted the date EOIR began w orking the
vacancy from the date EOIR hiring officials received human resources’ list of qualified
applicants. This value excludes seven judges for whom EOIR began w orking vacancies
using a list of candidates EOIR's Office of Human Resources had already provided.

72According to EOIR officials, EOIR received more than 20,000 applications for
immigration judge positions during the fiscalyear 2014 through 2016 hiring period.
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Figure 9: Average Hiring Timeline for Executive Office for Inmigration Review (EOIR) Immigration Judges, Fiscal Year 2015

through August 2016
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Source: GAO analysis of EOIR data. | GAO-17-438

Note: The averagesforeach segment of the timeline do notsum to 647 due to rounding.

In February 2017, EOIR officials stated that the agency was under a
hiring freeze as a result of the President’s January 23, 2017
memorandum freezing the hiring of federal civilian employees, but that
EOIR planned to request an exception to permit the agency to resume
hiring.” The explanatory statement accompanying the Consolidated
Appropriations Act, 2017, states that within the funding provided, EOIR is
to continue hiring newjudges funded in fiscal year 2016 and hire at least
10 new immigration judge teams.” The President’s fiscal year