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B-204733 

The Honorable Jack Brooks 
Chairman , Committee on 

Governmen t Operations 
Bouse of Representatives 

Dear Mr. Chairman: 

March 17, 1982 

On November 13, 1981, you asked for our comments on 
B.R. 4895 , an amendment to the Federal Property and Admin­
istrative Services Act of 1949 . The amendment would require 
t he Federal Government to pay interest on late payments to 
small business concerns . It would also provide for congres­
sional oversight of the interest payments to smal l businesses 
and enforcement o f mandato ry payments within the 6 month period 
after completion o f the contracts. 

Subsequently, on January 4, 1982, you asked for ou r comments 
on a similar bill , S . 1131, cited as the "Delinquent Payments Act 
of 1981 . " This b ill would also require the Federal Government to 
pay interest on overdue payments and to take early payment dis­
counts only when timely payment is made, and would provide for 
congressional oversight of Federal bill payment performance . 

Almost 4 years ago we reviewed :~e Federal Government's bill 
paymen t performance. Companies had complained that Federal agen­
cies we r e slow in paying their bills. In February 1978 we re­
ported our findings: "The Federal Government's Bill Payment 
Performance Is Good But Should Be Better• (FGMSD-78-16) . We also 
testified in July 1977 before the Senate Se lect Committee on Small 
Business on the problems of late payments by Federal agencies . 

We found that although the Government ' s bill payment per­
formance was more often good than bad , lengthy delays did occur 
and many contractors believed they were not paid soon enough. We 
also found th~ t early bill payment was a problem that was costing 
the Government unnecessary intere s t and causing some contractors 
to stop offering discounts. As we pointed out, it is costly to 
both the Govern~ent and private contractors when Federal agencies 
do not pay the ir bills •hen due . Costs to the Government for 
early payments and costs to contractors for late payments may 
amount to hundreds of millions of dollars annually. 

Payment delays occurred for several reasons , but at least two 
were clearly the Government's responsibility. First, all the 
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paperwork necessary to make payments was often slowly or not 
properly processed. Second ly , Gove rnme nt procurement r egulations 
and standard contract paymc r t clauses did not specify due da tes 
and when contractor invoices included payment terms, Federal pro­
curement and fiscal regulations were si lent on whether agencies 
were required to abide by those terms. 

In our November 24, 1981, letter to you (B-204733) comment­
ing on B.R. 4-09 (•The Prompt Payment Act of 1981•), we discussed 
these issues and our recommendations . In addition to the 1978 
report, our letter discussed May 13 , 1981, testimony before the 
Chairman of the Subcommittee on Federal Expenditures, Research, 
and Rules, Senate Committee on Governmental Affairs, and an 
October 8, 1981, report 1/ following up on the 1978 report. On 
January 26, 1982, we testified before you in support of the aim 
of H.R. 4709. 

As discussed in our October 1981 followup report, even 
though we made specific recommendations almost 4 years ago , the 
monitoring of the Federal Government's bill payment practices has 
been ineffective and contract documents still do not include 
specific payment due dates. In this regard, the Office of Manage­
ment and Budget (OMB) has since notified agencies tha t clear pay­
ment ter ms ace r equired in ~1 1 contracts and purchase orde r s . 
Also, OHB reiterated Treasury 's guidelines to control timeliness 
of disbu r sements . OMB believes interest pay~ents would shif t the 
burdens of payment problems to taxpayers and improved management 
is the answer. 

Avoiding late payments would r esolve all these problems. 
However, past efforts to adm inistratively correct the late pay­
ment problems have not been effective. Contractors still complain 
that they are not paid timely--a problem that has been compounded 
by high interest rates. By requiring interest to be paid on late 
payments, not only will the contractors be duly reimbursed but the 
specific causes for the late payments could be identified so agen­
cies can immediately institute the co rrective actions necessa ry to 
preclude additional interest charges. 

We have long called for agencies to charge interes t on de­
linquent debts owed the Government as an incentive to promote 
prompt payment. The same incentive should work where the Govern­
ment is the debtor. 

ANALYSIS OF THE PRO POSED LEGISLATIONS 

As with R.R. 4709, both of the proposed bills (H.R. 4895 and 
s. 1131), in requiring Federal agencies to pay interest on certain 

!/•Actions to Improve Timeliness of Bill Paying by the Federal 
Government Could Save Hundreds of Millions of Dollars~ 
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late payments, would protect business concerns who, through no 
fault of their own, experie ·~ long delays in receiving payment. 

Further, the bills wou ld provide for congressional oversight 
by requiring Federal agencies to file annual reports. H.R. 4895, 
which applies specifically ~0 small busine ~ ses, also has a re­
quirement to have the Secre ~ary of the Treasury make payments not 
made by the agency o n a &Ma ll business contract within 6 months 
after all terms of the contract have been met to improve cash 
flow, which is vital to small businesses. 

Our 1978 report recognized the appropriateness of the Govern­
ment paying interest on late payments since it would both compen­
sate contractors for losses incurred and motivate agencies to pay 
bills on time. Legislation to provide for this was introduced 
during previous Congresses. The OMB's Office of Federal Procure­
ment Policy opposed such legislation because the Government al­
ready had authority to require an interest clause in contracts 
and purchase orders . Our Office , in a 1971 decision (51 Comp. 
Gen. 251), held that agencies could issue regulations authorizing 
the inclusion of interest paynent terms in contracts and purchase 
orders for late pa ynents. The Office of Federal Prccure~ent 
Policy , however, has not dcne so because of the difficulties it 
foresaw in inplenentinq such a change and the administrative 
burden it would iMpose. 

The ultinate solution--for the Govern~ent ana the contr~c­
tors--would he to inprove the bill paying process so that few 
bills would be paic late. However, even with the most efficient 
payment syste~. given the volume of business the Governr.tent 
handles, undoubtedly sone payments would still be made late and 
it is not equitable for contractors to suffer because of l ong 
payment delays caused by Federal agencies. Therefore, we support 
the aim of the legislation. 

Althou~h we are most sympathetic to concerns of contractors 
who have not received tinely paynents , early payment ic also an 
important problen. Contractors have benefited from early pay­
ments, which we foun d to be a greater problen in collar terms 
than late paynents. The findings on early payments in our 1978 
report were confirnec in an Augcst 1920 report "Strengthening 
Cash Management in the Federal Governnent" prepared by the OMB . 
The practice of paying bills before they are due projects a 
favorable inage of the Governnent as a bill payer, but is con­
trary to sound cash management principles. In fornulating Fec­
eral payment policies the cost of borrowing nust be considered 
along with contractor good will and the advantage of taking dis­
counts. 

Following are technical comments on the provisions of 
H.R. 4895 ands. 1131 for the Comr:rittee's consideration: 
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H.R. 4895 

Payment Terms 

Section 306(b)(l) requ:ces that interest begin accumulating 
on payments not made 45 days after all terms of the contract have 
been fulfilled by the small business concern. Rather than using 
fulfillment of contract ter~s as the reference point for late 
payments, the Cor.trnittee might consider using receipt of a proper 
invoice from the contractor to identify late payments. 

Also, we reconMended in our 1978 repor t and again in our 
1981 report the development of paynent due date standards and the 
use of specific payment dates in procurement documents. The vari­
ety of goods and services being purchased by Federal agencies is 
so wide and arrangenents for making payrents are so varied that it 
is difficult to establish a single paynent standard that could be 
equitably appliee in each case. Accordingly the Conmittee right 
consid er requiring the Director, OMO t o develop p~ynent du e date 
standard s and requiring agencies to specify, when possible , in 
each contract and purchase o r der the date when payrent is due. 

Treasury payrent 6 l""Onths 
after fulfill~ent of the 
contract 

Section 306(c) requires the Secretary of the Treasury t o pay 
any small business which the agency has not paid within 6 months 
after all the contract terns have b een net. 

We see the intent o f this section as placing oute r limits on 
the leng th of time a s nall rusiness would hnve t o wait for paynent. 
We believe that clarifying language is needed specifying that bill s 
are to be paid when due and tha t 6 months is not a normal payment 
tine frame . 

In adeition, agencies either disbu r se funds to pay their bills , 
such as in the case of Defense org anizations, or pro vide Treas ury 
autho rization when paynent is to be maae. As a r e s ult , Tr easury 
has no i~~a when a cont ract has been fulfilled hut not paid. Fe­
quiring that this data b e sen t to the Treasury rnay not b e adnin­
istratively feasible and would create an additional adminis trative 
burden. The Connittee night consider requiring agencies which na~e 
their own dis~ursemcnts to pay no later t han 6 nonths after th~ 
terms have been met o n a snall business contract. Simi larly, 
agencies which Treasury nake s payment for should be required to 
authorize Treasury payment no later than 6 months after the terms 
of contract have been net. 
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s. 1131 

Discount payments 

We support section 3 in calling for the Federal Government 
to take early discounts onl } when payment is made within the 
specified time for earning t,e discount. It is patently unfair 
to do otherwise. In a Nove~ber 1980 letter, the Office of Fed­
eral Procurement Policy stressed to heads of Federal agencies to 
"take discounts only when ~erited and not after the discount 
period has expired." 

The Committee r.tl'Y consider adding this provisio .. to 
R.R. 4895 and H.R. 4709. 

H.R. 4895 and S. 1131 

Administrati ve b u r<len 

H.R. 4e95 sec . 306(b)(l) ands. 1131 sec. 2(a)(2) as pre­
sently ~orded will generate significant a drinistrative bu r d ens. 
Agencies will have to develo~ s ysteMs f o r tracing docurentation 
to deter~ine i..·hether tre contracto r or the Gove rn.rent was at 
fault in causino a late pay~ent . Systens will also have to pro­
vide for corputation and verification o f any in terest amounts due 
when payinq b ills. The a dd itio nal cost s could be substantial. 
Much of the additional costs could he associated with n inor eelays 
in p.:iynent which are no t the real basis of concern. 

Rather than Mandating the Govern~ent to pay interest when­
ever it is raking a late pay~ent , we suggest that the bills provide 
for the paynent of interest o nly uron receipt of a proper clai m for 
interest within s one designated period of tiMe after paynent of 
the unde rl ying a~ount , say 15 days . As we testif ied on January 
26, 19e2, contractors woulc pro~ably no t bother submitting clai~s 
for negligible al""cunt.s of interest -;ter:trning from Minor delays. 

The Comnittee n ight consider adding the f o llowing lang uage: 

•provi~ed that such business concern suhmits a state­
ment o f interest due with i n 15 cays of receipt of 
payr.tcnt for such p r operty o r services, which shall 
be subject t o verification by the Federal agency." 

Rate of interest payable 

R.R. 4895 sec. 306( b)(3} establishes tha t interest is payable 
at "the prime rate charged by banks applicable under section 
662l(c) of the Internal Revenue Code of 1954 for the calencar year 
in which the last d ay of the forty-five period * • • occurs. " 
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On the other hand, sec. 2(d)(l) of s. 1131 states that, 
"Interest shall be computed at the rate determined by the Sec­
retary of the Treasury for interest payments under section 12 of 
the Contract Disputes Act of 1978 (41 u.s.c. 611)." 

Further, H.R. 4709, which covers payments for Government 
purchases, and is based on methods of interest rate computation 
established by the Contracts Disputes and Renegotiation Acts, 
uses the private commercial rate of interest for new loans 
maturing in approximately 5 years. 

Considering the complexities and problems surrounding bill 
payments, we believe the Government should use the same interest 
rate for all late payments. 

Interest limitation 

In order to avoid the accumulation of large amounts of 
interest in situat ions where, for example, an invoice might be 
unattended because it is lost or misplaced the bill shou ld 
limit the Gover nment's interest liability to periods of 120 cays 
beyon~ notific atio ns by the contractor that contract payment has 
not been received. We offer the following !e~islation language 
for the Conrnittee to consicer adding to H.R. 4895 sec. 306(b)(4) 
ands . 1131 sec. 2(d)(2): 

" •.• but the Federal agency shall pay interest o n an 
amount due no longer than 120 days beyond notification 
of the amount ~ue provi~ec that this linitation shall 
be subject to successive notifications, each good for 120 
days." 

Notifying the contractor of a 
defect in the invoice 

Neither H.R. 4e9S nor s. 1131 contai n provisions for notify­
ing the contractor of a de!ect in the invoice. The Cor.v:iittee may 
consider a~ding a pr~vision such as in H.P. 4709 sec. 2(a}(2)(D} 
which we previously suggested be amended to read as follows: 

" •• require Federal agencies to notify the business 
concern within 10 days after receipt of an invoice at 
the appropriate Governmen t installation of any defect or 
impropriety in an invoice subnitted which would prevent 
the running of the time perioo specified in suhparagraph 
(A)(ii), and shall require Federal agencies failing to 
provide such notice to pay interest at the rate provided 
in subparagraph (b)(l) for each day after the 10 day 
period, until notice is given, in addition to the amount 
of interest that would be othe!"'Wise payable, except that 
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interest shall be no 9r 2a ter than the interest that would 
have been paid had the · ig inal invoice been proper." 

We appreciate this oppcrtunity to conment on the legislation 
and are available should you need any future information. We are 
responding in triplicate as requested. 

Enclosures - 2 
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Comptro ller General 
of the United States 




