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MARITIME ENVIRONMENT

Federal and State Actions, Expenditures, and
Challenges to Addressing Abandoned and Derelict
Vessels

What GAO Found

Federal agencies respond to abandoned and derelict vessels (ADV) in
accordance with federal law, interagency agreements, and funding availability.
Federal laws and the National Contingency Plan—the government’s blueprint for
responding to oil and hazardous substance releases—establish federal agency
roles for leading a response to an ADV-related incident based on various factors,
such as the type of ADV threat posed and its location (see fig. below).
Interagency agreements have also helped to guide federal ADV response efforts.
For example, the Coast Guard and Army Corps of Engineers (USACE) signed an
agreement in 2012 outlining their procedures for responding to navigation
hazards, including sunken vessels. Agencies reported they generally did not
have funding to support actions beyond responding to ADVs posing navigation
hazards in federally-maintained waterways and pollution and public health
threats, nor were they required to do so by federal law or agency policy.

Key Federal Agency Responses to Abandoned and Derelict Vessels

Hazard to navigation Environmental or public Presidentially
In a federally health threat declared

maintained waterway 1 disaster m
l Coastal Inland [ l

l National Qoeanic
LS. Army Corps Environmintal Faderal Emergency and Atmospheric
of Engineers Protection Agency  Managemaent Agency Adminisiration

.5, Coast Guard

.
l

RKamoyes pollution

threal from vessel

CATD Bl
i e

g
-a""ﬁ| 7 "
gt

4

Ramoves vassal

+

Removas polfihion FUNTs meumg

threat from vessel  certain d

Source: GAD analysis of federal agency decumentation, | GAD-17-202

Note: If the responsible party (i.e., vessel owner, lessee, or operator) fails to take action or cannot be
identified, the appropriate agency may proceed with removal of the hazard.

The Coast Guard, Environmental Protection Agency (EPA), USACE, Federal
Emergency Management Agency (FEMA), and National Oceanic and
Atmospheric Administration (NOAA) maintain data on responses to, and
associated expenditures for, pollution and navigation threat incidents in U.S.
waterways, which sometimes have involved ADVs. GAO analysis determined
that these agencies expended at least $58 million on ADV response from fiscal
year 2005 through 2015. Over two thirds of these expenditures were associated
with two ADV-response cases, in 2008 and 2011.

The 28 coastal states that responded to GAQ’s survey reported on their various
ADV-related actions and perspectives on factors affecting their ability to address
ADVs—including limitations on their state authority and insufficient funding.
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GA@ U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

March 28, 2017
Congressional Requesters:

Abandoned vessels and derelict vessels (ADV) are two terms commonly
used to describe vessels that are without identified ownership, in
significant disrepair, or both.' There are many such vessels in U.S.
waterways that are either left to deteriorate by the owner or operator, or at
times are the result of a catastrophic weather event. Generally unsightly,
some ADVs may pose a threat to the safety of maritime navigation, the
environment, and public health. In particular, ADVs can impede marine
transportation by blocking navigable waterways, and, if not well marked or
just below the water’s surface, could pose collision risks to vessel
operators. ADVs may also become sources of pollution as the vessels
can contain significant amounts of fuel oil or hazardous materials that can
leak into the water as the vessels deteriorate, threatening the local
community, marine life, and nearby habitat. For example, in 2011, a
derelict 432-foot barge split in half and began leaking oil into the
Columbia River on the border of Washington and Oregon. According to
Coast Guard records, the resulting federal response to clean up the river
and remove the barge totaled about $21.6 million.

Multiple federal agencies share responsibility with states for responding to
the threats that may be posed by ADVs, including the Coast Guard,
Environmental Protection Agency (EPA), Army Corps of Engineers
(USACE), National Oceanic and Atmospheric Administration (NOAA), and
Federal Emergency Management Agency (FEMA). In particular, the
Coast Guard and EPA are responsible for leading federal responses to oil
and hazardous material releases in U.S. waterways, while USACE is
responsible for responding to marine debris, including vessels, that pose
navigation hazards in federally maintained navigable channels, harbors,

"The term vessel includes every description of watercraft or other artificial contrivance
used, or capable of being used, as a means of transportation on water. In general, an
abandoned vessel does not have an identified owner or has been left by its owner in the
water or on public or private property without permission of the landowner. A derelict
vessel is a vessel that has been left unattended and is degrading, and while it may have
an identified owner, the vessel no longer functions for its intended purpose. It may be
floating, moored, anchored, sunken, or beached.
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and waterways.? State governments may also address ADVs, through
their own laws and policies. You asked us to review actions federal and
state government agencies have taken to address ADVs in U.S.
waterways. This report addresses the following questions:

1. What key factors guide how federal agencies respond to incidents
involving ADVs in U.S. waterways?

2. To what extent do federal agencies track ADVs in U.S. waterways and
their expenditures for responding to them, and what does their data
show?

3. What actions have states taken to address ADVs and what factors do
they cite as affecting their efforts?

To answer the first objective, we reviewed federal laws and regulations to
identify federal agency authorities and roles relative to ADVs. Additionally,
we reviewed policy and guidance issued by federal agencies with
responsibility for leading ADV responses, including the Coast Guard,
EPA, USACE, NOAA, and FEMA. We interviewed relevant headquarters
officials from these agencies to obtain insight into the factors guiding their
responses to ADV-related incidents. We also conducted site visits and
interviewed cognizant field officials with jurisdiction for coastal waters in
four states: Alabama, Louisiana, Maryland, and Washington. We selected
these states for their geographic diversity and their varying state ADV-
related laws and programs.® We interviewed officials from five Coast
Guard Sectors* (Columbia River, Maryland-National Capital Region,
Mobile, New Orleans, and Puget Sound); four EPA Regions®, and four
USACE District offices® (Baltimore, Mobile, New Orleans, and Seattle).

°A federally maintained channel, harbor, or navigable waterway is generally one that has
been authorized by Congress, and which USACE operates and maintains for general
navigation.

3Two states have state run ADV programs (Maryland and Washington) and two others do
not (Alabama and Louisiana).

“The Coast Guard has nine districts that are supported by 37 sectors with responsibility
for local operations in each district.

SEPA has ten regional offices across the country, each of which is responsible for multiple
states. We interviewed cognizant officials representing EPA regional offices with
jurisdiction for Alabama (Region 4), Louisiana (Region 6), Maryland (Region 3), and
Washington (Region 10).

BUSACE has 8 divisions supported by 38 district offices with responsibility for local
operations in each division.
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We also interviewed officials from two NOAA field offices responsible for
implementing the agency’s nationwide marine debris program (Mobile, AL
and Seattle, WA). The results of these site visits are not generalizable,
but provide insight on federal agency ADV response-related authorities,
policy, and actions.

To answer the second objective, we obtained and analyzed information
from federal agencies regarding their methods for tracking ADVs,
caseload for responding to ADV-related incidents, and associated
expenditures. Specifically, we analyzed federal laws and agency policy
and guidance to identify requirements or methods for tracking ADV-
related incidents and interviewed agency headquarters and field officials
to obtain information on how these laws, guidance, and policies have
been implemented. Additionally, we analyzed data provided by Coast
Guard, EPA, USACE, NOAA, and FEMA showing ADV-related cases and
expenditures in coastal states.” We did not analyze ADV-related cases
and associated expenditures from U.S. territories. To conduct these
analyses, we compiled agency data for fiscal years 2005 through 2015,
the most current full fiscal year data available at the time of our review.
We analyzed these data to identify each agency’s reported number of
ADV-related cases and associated expenditures.

We also reviewed case files for selected ADV responses to obtain insight
into federal actions and the factors that guided them during fiscal years
2005 through 2015. Two of the agencies, Coast Guard and USACE,
provided us with a list of nationwide ADV-related cases and their
expenditures to address them. For EPA, we reviewed the EPA’s Federal
On-Scene Coordinator website to identify the agency’s ADV cases, and
conducted follow up interviews with EPA regional officials to verify
whether their cases involved ADVs.® For NOAA, we assessed data
provided by NOAA'’s Office of Response and Restoration regarding grants
awarded nationwide for marine debris removal, and ADVs specifically, for
fiscal years 2005 through 2015. Additionally, for FEMA, we analyzed its

"The term “coastal state” means a state of the United States in, or bordering on, the
Atlantic, Pacific, or Arctic Ocean, the Gulf of Mexico, Long Island Sound, or one or more of
the Great Lakes. See 16 U.S.C. § 1453(4).

8A Federal On-Scene Coordinator is the lead federal official predesignated by EPA or
Coast Guard to coordinate and direct a federal response. See 40 C.F.R. § 300.5. The
EPA’s On-Scene Coordinator website (epaosc.gov) is intended to be a resource for EPA
Federal On-Scene Coordinators to access, track and share information with On-Scene
Coordinators throughout the country.
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data regarding ADV removals and expenditures for responses to two
presidentially-declared disasters—Hurricane Katrina, in 2005 and
Superstorm Sandy, in 2012. FEMA headquarters officials reported it
would require a large investment of staff resources to assemble complete
data showing FEMA-funded ADV removals during fiscal years 2005
through 2015. GAO and FEMA officials agreed to limit data analysis to
FEMA ADV removal expenditures for Hurricane Katrina and Superstorm
Sandy because they were two of FEMA'’s largest responses during this
period. We believe these data provide valuable insight into FEMA ADV-
related actions during this timeframe. On the basis of our analysis and
discussions with officials from each of these agencies, we determined the
above mentioned data were sufficiently reliable for the purpose of
describing the extent to which federal agencies tracked ADV’s, and their
estimated number of responses and associated expenditures.

To answer the third objective, we surveyed the 30 coastal states and
received completed survey responses from 28 of them (93% response
rate). Among other things, our survey requested information about the
number and type of ADVs that these states had identified and removed
from their waterways since fiscal year 2013, aspects of their laws and
ADV programs, and perspectives on challenges they faced. In addition,
we selected four states for site visits based on their geographic diversity,
as well as differences in their laws and the actions they had taken related
to ADVs. During our site visits to Alabama, Louisiana, Maryland, and
Washington we interviewed cognizant state officials about perspectives
on their ADV-related actions and challenges in addressing ADVs. Finally,
we conducted a legal analysis of the extent to which the 30 coastal states
have laws prohibiting abandonment of vessels and establishing
consequences for abandonment.

We conducted this performance audit from December 2015 through
March 2017 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.
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Background

Causes of Vessel According to NOAA, severe weather events, financial hardships, and the
Abandonment and potentially high costs for owners to properly remove vessels from
Dereliction waterways all increase the likelihood that vessels will become abandoned

or derelict. For example, states that are subject to frequent storms or
hurricanes may be especially susceptible to derelict vessels. In addition,
financial hardships may lead to an increase in the number of ADVs as
vessel owners no longer have the financial resources to properly care for
their vessels leading to their abandonment and disrepair. The high cost of
properly disposing vessels that owners no longer want may also lead
vessel owners to abandon their vessels. Figure 1 shows photos of ADVs
in U.S. waterways.
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Figure 1: Photos of Abandoned and Derelict Vessels (ADV) in U.S. waterways.

ADV in Hawaii ADV in Washington state

ADV in Louisiana

Source: National Oceanic and Atmospheric Administration (top left and bottom); Washington State Department of Natural Resources (top right). | GAO-17-202

Federal ADV-related Laws No single federal law comprehensively addresses ADVs. However,

and Statutes various laws and regulations provide federal authority for responding to
maritime pollution and navigation threats, including threats posed by
ADVs. Table 1 shows selected federal laws providing authority for ADV-
related response.
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|
Table 1: Selected Federal Laws Providing Authority for Abandoned and Derelict Vessel-related Response

Selected law

Selected law highlights

Abandoned Barge Act
of 1992

(Abandoned Barge Act),
46 U.S.C. §§ 4701-05.

Prohibits an owner or operator from abandoning a barge of more than 100 gross tons on
navigable U.S. waterways and private property without permission. Authorizes the Coast Guard
to remove an abandoned barge (one that has been unattended for longer than forty-five days)
under certain circumstances. Authorizes the Coast Guard to assess civil penalties to barge
owners up to $1,000 a day.

Comprehensive

Environmental Response,
Compensation, and

Liability Act
(CERCLA),
42 U.S.C. §§ 9601-9675.

Authorizes responders to remove or arrange for the removal, or take any other response
measures to remove or mitigate a hazardous substance, pollutant or contaminant consistent
with the national contingency plan, whenever (a) there is a release or substantial threat of
release of a hazardous substance or (b) a release or substantial threat of release into the
environment of any pollutant or contaminant which may present an imminent and substantial
danger to public health or welfare. Authorizes a fund (i.e. Superfund), to cover cleanup-related
costs of up to $2 million per incident, unless certain statutory criteria are met.

Federal Water Pollution
Control Act

(Clean Water Act),

33 U.S.C. §§ 1251-1387.

Provides the basic statutory authority for pollution, prevention, contingency planning, and
response activities within the 200-mile exclusive economic zone for oil and hazardous
substances. Authorizes the Federal on-Scene Coordinator to remove or arrange for the removal
of a discharge or a substantial threat of a discharge of oil or a hazardous substance into
navigable waters, the adjoining shoreline, or natural resources of the United States. Authorizes
removing pollutants from potentially polluting sources, including abandoned vessels, and
removing, and if necessary, destroying a vessel.

Marine Debris Research,
Prevention,

and Reduction Act of 2006

(Marine Debris Act),
33 U.S.C. §§ 1951-58.

Authorizes the National Oceanic and Atmospheric Administration to administer grants and enter
into cooperative agreements to address the adverse impacts of marine debris on the U.S.
economy, the marine environment, and navigation safety through the identification,
determination of sources, assessment prevention, reduction, and removal of marine debris.

Qil Pollution Act of 1990
(OPA-90),
33 U.S.C. §§ 2701-61.

Established provisions expanding the federal government’s authority to prevent and respond to
oil spills. Created the Oil Spill Liability Trust fund (OSLTF)® to fund up to $1 billion per spill
incident for pollution removal costs and damages resulting from oil spills and mitigation of a
substantial threat of an oil spill, in navigable U.S. waters. Increased penalties for regulatory
noncompliance and broadened the enforcement authorities of the federal government, while
preserving state authority to impose additional liability or requirements regarding oil spill
prevention and response.

Rivers and Harbors
Appropriation Act of 1899
(Rivers and Harbors Act),
33 U.S.C. §§ 409-15.

Authorizes the Army Corps of Engineers to remove vessels that pose a hazard to navigation—in
24 hours if the vessel creates an emergency situation and 30 days if the vessel has been left
unattended in navigable waters. The owner, operator, or lessee of a sunken or wrecked vessel
posing a navigation hazard must immediately mark the vessel with a buoy or beacon.
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Selected law Selected law highlights

Robert T. Stafford Disaster Relief Authorizes the Federal Emergency Management Agency (FEMA) to fund eligible applicants to
and Emergency Assistance Act remove debris, wreckage, and sunken vessels from publicly and privately owned waters to
(Stafford Act), eliminate an immediate threat to lives, public health and safety, or improved property, or to
ensure the economic recovery of the affected community. The marine debris, wreckage, and
42 U.8.C. §§ 5121-5207. sunken vessels must be the direct result of a Presidentially-declared emergency or major
disaster, located in the designated area, and the applicant must have legal responsibility for the
eligible work. FEMA may fund eligible debris removal from non-federally maintained navigable
waterways only when another Federal agency does not have the specific authority to fund the

activity.
Saving Life and Property, Provides Coast Guard with authority to “destroy or tow into port sunken or floating dangers to
14 U.S.C. § 88. navigation.”

Source: GAO analysis of federal laws. | GAO-17-202
®The OSLTF is used for costs not directly paid by the polluter, referred to as the responsible party.

State ADV-related Laws According to our analysis of state laws from all 30 coastal states, state
laws that address ADVs vary. For example, 25 of the 30 coastal states
have laws that define the terms “abandoned” or “derelict” vessels.® In
states that have a process for designating a vessel as “abandoned” for
removal, state laws vary with respect to the amount of time between
when a state identifies a potential ADV and when the state is authorized
to remove it—ranging up to 6 months. Moreover, 24 of the 30 coastal
states prohibit abandoning a vessel or require that the owner remove an
abandoned or derelict vessel under certain circumstances after notice
from the state.

Some coastal states also have legal mechanisms in place to dissuade
vessel owners from abandoning their vessels. For example, 21 of the 30
coastal states have laws that include civil penalties for abandoning or
failing to remove a vessel after notice from the state, while 12 of the 30
states impose criminal penalties for abandoning or failing to remove a

9This includes both state laws that define “abandoned” or “derelict” vessel to apply
throughout the state as well as state laws that define those terms to apply only within a
specific jurisdiction. For example, two lllinois regulations define “abandoned watercraft” to
apply within specific jurisdictions within the state: section 110.45 is applicable for lands
under the jurisdiction of the Department of Natural Resources and section 4160.50 is
applicable within the jurisdiction of the Historic Preservation Agency. lll. Admin. Code tit.
17, §§ 110.45, 4160.5.
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vessel after notice from the state.’® See appendix | for selected highlights
of the 30 coastal state’s ADV-related laws.

Federal ADV
Response Guided by
Authority, Interagency
Agreements and

Funding

Federal Response Federal laws, the National Contingency Plan (NCP), and interagency
Authorities Outlined in agreements, delineate federal authorities and roles for responding to
Federal Laws and maritime pollution and navigation threats, including those posed by

. . ADVs."" For example, the NCP and its underlying authorities'? provide
Regqlatlons’ the National response authorities for removing oil and other pollutants and mitigating
Contingency Plan, and or preventing a substantial threat of discharge of oil, including authorizing
Interagency Agreements the removal of vessels that are discharging, or threatening to discharge
oil. The Rivers and Harbors Act provides authority for removing vessels

"OThis includes state laws that prohibit abandonment of a specific type of vessel or require
that the owner remove an abandoned or derelict vessel under certain circumstances after
notice from the state. For example, under New Hampshire law, any person who fails to
remove a submerged “petroleum-powered vehicle,” including motorized boats, within 48
hours is guilty of a violation and may be fined up to $500 per day that the vehicle remains
in the water. N.H. Rev. Stat. Ann. § 485-A:14(V).

"The National Oil and Hazardous Substances Pollution Contingency Plan, more
commonly called the National Contingency Plan or NCP, is the federal government’s
blueprint for responding to both oil spills and hazardous substance releases. It provides
organizational structure and procedures for preparing for and responding to discharges of
oil and releases of hazardous substances, pollutants and contaminants. 40 C.F.R. part
300.

°The NCP is applicable to response actions taken pursuant to the authorities under the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA) and the Federal Water Pollution Control Act (commonly known as Clean Water
Act), as amended by the Qil Pollution Act of 1990 (OPA-90). Pub. L. No. 96-510, 94 Stat.
2767 (codified as amended at 42 U.S.C. §§ 9601-75); Pub. L. No. 92-500, 86 Stat. 816
(codified as amended at 33 U.S.C. §§ 1251-1387); see Pub. L. No. 101-380, 104 Stat. 848
(codified as amended at 33 U.S.C. §§ 2701-61).
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posing navigation hazards in U.S. waters.'®> Moreover, the NCP sets the
procedures for responding to such discharges, assigns duties to federal
agencies, and designates the agency responsible for coordinating a
federal response. Notably, while the authority exists to remove an entire
vessel, in practice, response to a vessel is usually limited to removing a
discharge of oil or other pollutant rather than removing the vessel, due to
cost and other considerations.

Federal agencies have also established interagency agreements to
further guide their authority and respective roles for responding to
navigation and pollution threats posed by ADVs. For example,

e In 2012, the Coast Guard and USACE headquarters signed a
Memorandum of Understanding (MOU) to improve their efficiency and
effectiveness for determining whether an obstruction is a navigation
hazard and for the marking and removal of sunken vessels and other
navigation obstructions. According to the MOU, USACE and the
Coast Guard jointly determine whether the vessel or obstruction is a
navigation hazard and the necessary steps to mitigate or remove the
hazard. For example, the Coast Guard is the lead agency for
broadcasting information about a sunken vessel hazard to the
maritime community, and, if necessary, marking it to enable vessel
operators to avoid it. If no vessel owner is identified or the owner is
unable or unwilling to remove the vessel, USACE is the lead agency
for removing navigation obstructions in federally maintained channels,
harbors, and navigable waterways when pollution is not an issue.

3See 33 U.S.C. §§ 1321(c), 409, 414-15. According to USACE regulations, a hazard to
navigation is “an obstruction, usually sunken, that presents sufficient danger to navigation
so as to require expeditious, affirmative action such as marking, removal, or redefinition of
a designated waterway to provide for navigational safety. 33 C.F.R. § 245.5.

"4Under 33 C.F.R. § 1.01-80(e), for NCP responses in the coastal zone, the authority to
remove or destroy a vessel is reserved for the Commandant of the Coast Guard. The Oil
Spill Liability Trust Fund can only be used to remove a vessel with Commandant approval
if the vessel is discharging or threatening to discharge oil. Similarly, the Superfund, which
can be used to remove hazardous waste, may be available with Commandant approval to
remove a vessel that is actually releasing hazardous substances or threatens to release
hazardous substances. See 33 U.S.C. §1321(c); 42 U.S.C. § 9604(a). For NCP responses
in the inland zone, EPA regions have both the authority to remove pollutants from the
vessel and to remove or destroy a vessel in accordance with EPA delegations of authority.
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o Coast Guard, EPA, USACE, NOAA, FEMA and other federal agencies
on the National Response Team' issued joint abandoned vessel
guidance in 2014 to provide Federal On-scene Coordinators with
information about the regulatory and policy authority of each federal
agency having a major nexus to abandoned vessels, among other
information. The guidance includes information on applicable laws
and regulations relating to abandoned vessels and hazards to
navigation, federal funding authority, and case studies about previous
responses.'®

The following highlights responsibilities of the Coast Guard, EPA,
USACE, NOAA, and FEMA, as outlined in federal law, the NCP, and
interagency agreements. '’

Coast Guard and EPA

In general, the Coast Guard has primary responsibility for responses to
pollution threats posed by all sources in the coastal zone, whereas the
EPA exercises these authorities in the inland zone.'® Coast Guard and
EPA authorities for responding to these incidents are mainly captured
under the Clean Water Act, CERCLA, and OPA-90, consistent with the
NCP. In most cases, the two agencies’ authorized actions are focused on
removing oil/lhazardous substances from a vessel, and leaving it in place

5Defined under the NCP, the National Response Team is responsible for coordinating
emergency preparedness and response to oil and hazardous substance pollution
incidents, consisting of representatives from agencies named in 40 C.F.R. §§300.175(b),
300.110.

16 See National Response Team, Abandoned Vessel Authorities and Best Practices
Guidance (Apr. 22, 2014).

"Outside of these federal roles, responsibility for addressing ADVs generally falls to state
and local governments, which may respond to ADVs in various ways. These include state
or local-level laws and formal state-run programs that track and remove ADVs from
waterways. We discuss these actions later in this report.

18Coastal zone refers to all waters subject to the tide, U.S. waters of the Great Lakes,
specified ports and harbors on inland rivers, waters of the contiguous zone, and other
waters of the high seas subject to the NCP. Inland zone refers to the environment inland
of the coastal zone excluding the Great Lakes and specified ports and harbors on inland
rivers. See 40 C.F.R. § 300.5. The specific jurisdictional boundaries for pollution response
are determined by Coast Guard and EPA agreements. For example, in certain regions,
Coast Guard and EPA may enter agreements that allow the Coast Guard to lead pollution
responses involving commercial vessels in the inland zone.
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once the substances have been removed.'® However, when there is a
discharge or substantial threat of a discharge if the vessel is left in place,
the agencies are authorized to seek removal, and if necessary,
destruction of the vessel as part of operations to remove the pollutants
and eliminate the pollutant threat.?° In addition to these authorities, the
Abandoned Barge Act authorizes the Coast Guard to take law
enforcement actions with respect to abandoned barges, defined as
barges over 100 gross tons left unattended for more than 45 days.?'

The Coast Guard has issued guidance to its field units that clarify these
authorities. For example, Coast Guard guidance issued in 1996 and 2011
states that the agency will not remove vessels that are simply a
community nuisance. Rather, for a vessel to be removed or destroyed,
Coast Guard Commandant approval is required, and certain criteria must
be met, including that the vessel is a continued substantial threat to the
environment, or there is evidence of continued illegal dumping.?? More
recently, in 2016, Coast Guard issued field guidance stating that the
Coast Guard does not have the authority or resources to investigate,
respond to, or remove marine debris unless the debris poses pollution,
public safety, or hazard to navigation threats. The guidance states that
Coast Guard field units are to refer abandoned vessel issues that do not
involve pollution or hazard to navigation threats to state authorities.

USACE

USACE is responsible for keeping federally maintained navigable
waterways and channels free of obstructions from marine debris. In
particular, federal law prohibits vessels from obstructing navigable
channels and provides USACE with discretionary authority to remove an
obstructing vessel after 30 days without liability for any damage to the
vessel owner, or in the case of an emergency, to remove the vessel after

See 33 U.S.C. § 1321(c) (requiring the effective and immediate removal of a discharge
and mitigation or prevention of a substantial threat of discharge of oil and authorizing the
removal of a vessel discharging or threatening to discharge); 33 C.F.R. § 1.01-80(e)
(reserving authority to remove or destroy a vessel for the Commandant).

205ee 33 U.S.C. §1321(c); 42 U.S.C. § 9604(a).

2pyb. L. No. 102-587, tit. V, subtit. C, 106 Stat. 5039, 5081-83 (codified at 46 U.S.C. §§
4701-05).

223ee 33 C.F.R. § 1.01-80(e).
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24 hours.?* USACE policy, in general, is to only remove sunken vessels
that are located in a federally maintained channel and block or
substantially impair navigation. Legal responsibility for removing sunken
vessels falls on the owner, lessee or operator (responsible party) of the
wrecked vessel—not the federal government.?* USACE will remove the
vessel only if the owner, operator, or lessee of the vessel cannot be
identified or cannot remove the vessel in a timely and safe manner.
USACE policy also reflects that state and local governments share
responsibility and have a role in keeping channels clear for navigation
within their jurisdictions.

NOAA

NOAA is the federal government lead for addressing marine debris, which
includes ADVs. NOAA supports federal and state ADV-related efforts in
various ways, including through federal, state, and local level
coordination, technical support, and competitive funding opportunities.?®
In 2006, the Marine Debris Act established a program within NOAA to
address the adverse impacts of marine debris through identification,
determination of sources, assessment, prevention, reduction, and
removal of marine debris.? Through its marine debris program, NOAA
provides grants to support state, local, and tribal government, as well as
commercial and non-profit organization efforts to address marine debris.?’
This includes removing ADVs that pose threats to marine habitat in

233ee 33 U.S.C. §§ 409. 411-12, 414-415; see 33 C.F.R. part 245.
24See 33 U.S.C. §§ 414(b), 415(c).

2SFor example, NOAA supports federal efforts by providing scientific support to the Coast
Guard for oil and hazardous materials spills. NOAA also maintains a database on the
identified submerged wrecks and obstructions within U.S. maritime boundaries. In
addition, NOAA provides online information about coastal state ADV efforts including state
legislation, funding and ADV cases. NOAA also facilitates state and local marine debris
planning and educational outreach.

26pyb. L. No. 109-449, 120 Stat. 3333 (codified at 33 U.S.C. §§ 1951-58). The Act also re-
established the Interagency Marine Debris Coordinating Committee, which NOAA chairs.
The committee is an interagency body responsible for developing and recommending
approaches to reduce the sources and impacts of marine debris to the United States.

2"The NOAA Marine Debris Program also developed a public web-based technical
resource (known as the ADV InfoHub) providing a central source of information about
coastal state ADV legislation, funding, and agency contact information, among other
things.
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coastal waterways. We discuss NOAA’s community based removal grant
program in more detail later in this report.

FEMA

FEMA is the lead federal agency that coordinates the response to a
Presidentially-declared major disaster or emergency under the Stafford
Act. In this role, FEMA is authorized to provide funding to eligible
applicants to remove debris caused by a Presidentially-declared major
disaster or emergency when doing so is in the public interest, such as by,
for example, eliminating an immediate threat to lives, public health and
safety, or property. However, FEMA may not provide funding if all or part
of the work falls within the statutory authority of another agency.?® For
example, according to 2012 FEMA waterway debris removal guidance,
FEMA may fund the removal and disposal of debris, wreckage, and
sunken vessels from non-federally maintained navigable waterways=°
when another federal agency does not have the specific authority to do
s0.3" Instances when FEMA had authority to provide funding to eligible
applicants included responses to the Presidentially-declared disasters
Hurricane Katrina (2005) and Superstorm Sandy (2012).3? FEMA may
also assign another federal agency to remove eligible ADVs when the
state and local governments certify that they lack the capability to perform
or contract for the work.

Figure 2 shows the circumstances in which federal agencies generally
respond to ADV-related incidents in U.S. waterways as Federal On-scene
Coordinators, or through funding ADV removal by state, local, tribal, and

28pyb. L. No. 93-288, 88 Stat. 143 (codified as amended at 42 U.S.C. §§ 5121-5207).
293ee 44 C.F.R. § 206.208(c); see also 42 U.S.C. §§ 5170b, 5173, 5192.

30According to USACE officials, a non-Federally maintained navigable waterway is a
waterway that is maintained by state, public, or private interests.

3144 C.F.R. § 206.208(c); see 42 U.S.C. §§ 5170b, 5173, 5192. FEMA accomplishes this
through its Public Assistance Grant Program which provides assistance to state, territorial,
Indian Tribal, and local governments, and certain types of private nonprofit organizations
to enable communities to quickly respond to and recover from major disasters or
emergencies as declared by the President.

32Under the Stafford Act, the cost share for federal debris removal is not less than 75%.
See 42 U.S.C. § 5173. However, the President is authorized to decrease or waive the
state’s portion of the cost share. For FEMA’s Public Assistance Grant Program, the
federal share for Superstorm Sandy is 90%.
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nonprofit organizations, based on their respective authorities outlined in
the NCP, federal laws, and interagency agreements. In most cases, the
removal of an ADV threat requires an interagency response by federal,
state, and local authorities.

. _________________________________________________________________________________________________________________________|
Figure 2: Circumstances in which Federal Agencies Generally Respond to Abandoned and Derelict Vessel (ADV)-related
Incidents in U.S. Waterways as Federal On-Scene Coordinators or Fund ADV-removal
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Note: The vessel owner, lessee, or operator (responsible party) has primary responsibility for removal
of the hazard to navigation or cleanup of an oil or hazardous material discharge or release. If the
responsible party fails to take action or cannot be identified, the appropriate agency may proceed with
removal of the hazard.

Federal Agencies
Reported Exercising
Authorities within Funding
Constraints

Federal agencies reported they generally did not have funding to support
actions beyond responding to ADVs posing navigation, pollution and
public health threats, nor were they required to do so by federal law or
agency policy. For example, USACE headquarters officials stated that
USACE has limited funds to respond to ADVs, and as a result, USACE
guidance articulates that funding priorities require USACE to take a
conservative approach with respect to the removal of ADVs. Officials
noted that while USACE authority extends to all U.S. navigable waters,
the agency exercises its discretionary authority to remove sunken vessels
only in federally-maintained navigable channels and waterways to
conserve resources. Further, officials stated that unless an ADV is
blocking navigation in a federally-maintained navigable channel, USACE
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will not remove or track the vessel because this is not required by law and
the agency has limited resources that it must allocate to higher priorities.

Similarly, Coast Guard and EPA headquarters and field officials we spoke
with reported that the agencies did not have funding to address ADVs
beyond those posing pollution threats. In particular, Coast Guard
headquarters officials stated that the agency’s lack of enforcement of the
Abandoned Barge Act was due, in part, to the cost of investigative efforts
to forensically identify an ADV with no identification markings. They
added that this is because once a vessel is abandoned it becomes almost
impossible to trace the vessel’'s owner beyond following leads.** As a
result, officials reported that there is little action the Coast Guard can take
when the owner or responsible party cannot be identified if the vessel
does not pose a potential pollution threat or hazard to navigation. Coast
Guard headquarters officials also cited the agency’s inability to enforce
the Abandoned Barge Act as an example of these funding limitations.
Specifically, officials stated that while the Abandoned Barge Act provides
the Coast Guard with authority for levying fines for abandoned barges,
the Coast Guard had not assessed any penalties to owners under the
Abandoned Barge Act during fiscal years 2005 through 2015 because
there was no funding to support efforts to identify and track down these
owners.*

Moreover, in cases where federal agencies respond to ADV-related
incidents, agency officials stated that the costs to remove ADVs are
unpredictable and can be significant. For example, USACE headquarters
officials reported that the cost for removing larger vessels in deep water
or vessels requiring special equipment or removal techniques can run in
the millions of dollars—and require additional appropriations or
reprogramming of agency funds. For example, in fiscal year 2015,
USACE District Jacksonville led a $2.6 million response to remove a 110-
foot derelict barge from the federal channel at Fort Pierce Harbor, Florida.
According to USACE case information, various factors contributed to the

33Coast Guard headquarters officials reported that when the Coast Guard locates an
abandoned barge and can identify the owner or responsible party, the owner or
responsible party can be compelled through notices and applied penalties to
navigationally mark, monitor, and remove their barge if the vessel is a hazard to
navigation.

34Coast Guard and USACE officials reported that while they had the authority to pursue
vessel owners to recover costs for ADV-related response operations, they had recovered
few funds during fiscal years 2005 through 2015.
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Federal Agencies
Track their
Responses to
Pollution and
Navigation Threats,
but ADVs are Not
Specifically Tracked

high cost for USACE to remove the vessel. In particular, the barge sank
and broke into multiple pieces in strong currents, posing a safety hazard
to divers who were working to dismantle and remove the vessel. The
barge also contained propane tanks and other hazardous material that
complicated the removal effort.

Federal Agencies Track
Pollution and Navigation
Threat Responses, but Do
Not Specifically Track
Responses to ADVs

Federal agencies with ADV-related authorities maintain data on their
responses to and associated expenditures for responding to pollution and
navigation threat incidents in U.S. waterways, which in some instances
involved ADVs. However, these federal agencies do not specifically track
the extent of ADVs nationwide or the expenditures for responding to
them. While none of the five agencies systematically track ADVs, the
Coast Guard currently requires its field units to track information on
ADVs. Specifically, Coast Guard internal policy, in effect since 1996,
requires Coast Guard Sector Commanders to (1) maintain an inventory of
abandoned vessels that pose or are likely to pose a substantial pollution
threat, hazard to navigation, or other significant safety or health threat
and (2) annually submit an abandoned vessel summary report to both
Coast Guard headquarters and the Sector’s District office. However,
headquarters officials reported, in April 2016, that the Coast Guard had
not implemented these tracking requirements. Officials attributed this to
various factors including competing priorities and insufficient resources to
conduct the tracking and stated that their experience has indicated that,
absent the potential for pollution or a hazard to navigation, there is little
utility in tracking ADVs.3®

35 Several sectors reported tracking ADVs on their own initiative. See app. Il for more
information about Coast Guard Sector tracking efforts that we obtained from Coast Guard-
provided information and our site visits.
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In August 2016, Coast Guard headquarters officials reported initiatives
underway to change the Coast Guard’s ADV tracking requirements and
provide additional tools for sectors to maintain awareness of ADVs. They
reported that as the Coast Guard has insufficient resources to track all
ADVs, they are updating the agency’s 1996 abandoned vessel policy.
Officials said the updated policy would require sectors to maintain
awareness of (1) abandoned barges over 100 gross tons, in order to
enforce the Abandoned Barge Act, and (2) ADVs that could pose a
pollution threat or become a hazard to navigation. In addition, Coast
Guard initiated efforts with NOAA, in April 2016, on a proposal to display
ADV data collected by all Coast Guard Sectors in NOAA’s Environmental
Response Management Application (ERMA) website, as Sector San
Francisco was already doing.*¢ According to a draft MOU between the
Coast Guard and NOAA, the purpose of the effort is to improve the
tracking, inventory, and accountability of ADVs along the navigable
waters of the United States—with the collected data allowing the
agencies to build and maintain a national strategy for improving ADV-
related coordination and inventory. In February 2017, Coast Guard
headquarters officials reported that they were finalizing these efforts and
expected to issue the updated abandoned vessel policy and finalize the
MOU for the ERMA initiative by early summer 2017.

Federal Agencies Have According to our analysis of available federal agency data and case
Expended Funds for About documentation, federal agencies expended at least $58 million from fiscal
2 000 ADV-related years 2005 through 2015 for about 2,000 ADV responses. However, this

' . estimate likely represents a minimum and not the total amount of federal
Responses since 2005 ADV-related expenditures during this period, because as discussed

earlier, federal agencies reported that they did not specifically track
whether their expenditures involved ADVs. As a result, agencies used
manual searches to identify their ADV-related response expenditures.
Table 2 summarizes our analysis of Coast Guard, EPA, USACE, and
NOAA'’s reported minimum ADV-related expenditures for fiscal years
2005 through 2015. See appendix Ill for information showing agency-
specific annual estimated ADV-related response caseload and
expenditures.

%ERMA is a NOAA-operated online mapping tool that integrates static and real-time data,
such as ship locations, weather, and ocean currents, in a centralized format. It
incorporates data into a Geographic Information System mapping platform.
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Table 2: Summary of Minimum Estimated Abandoned and Derelict (ADV)-related
Cases and Expenditures reported by the Coast Guard, Environmental Protection
Agency (EPA), Army Corps of Engineers (USACE), and National Oceanic and
Atmospheric Administration (NOAA) for Fiscal Years 2005 through 2015

Estimated
Agency ADV cases expenditures® Description

Coast 34 $42.5 million Oil Spill Liability Trust Fund (OSLTF)

Guard and Compensation, and Liability Act
(CERCLA) funds were expended to
mitigate ADV pollution threats. Costs
for responding to 2 of the 34 cases
totaled $41.6 million.

EPA 121 $5.2 million OSLTF and CERCLA funds
expended to mitigate ADV pollution
threats.

USACE 807 $4.2 million USACE expenditures to remove
ADVs posing navigation hazards in
federally-maintained navigable
waterways.

NOAA 359 $1.9 million 17 NOAA marine debris removal
grants awarded to state and local
governments, and non-governmental
organizations for ADV-related
removal.

Source: GAO analysis of Coast Guard, EPA, USACE, and NOAA information. | GAO-17-202

Note: We did not include FEMA expenditures in this table because we do not have complete data for
the agency’s ADV-specific expenditures during fiscal years 2005 through 2015. However, we provide
expenditure information for ADV removal as part of FEMA'’s responses to Hurricane Katrina, in 2005,
and Superstorm Sandy, in 2012, later in this report.

®Expenditures are not adjusted for inflation.

®FEMA may mission assign another federal agency to remove eligible ADVs when the state and local
governments certify that they lack the capability to perform or contract for the work. USACE reported
that in 2005 it received $8.6 million in Hurricane Katrina response funding from FEMA to remove
sunken vessels in federally maintained navigation channels. However, these vessels were not
identified as ADVs.

°According to NOAA, each of these grants included the removal of one or more ADVs. Grants
awarded to U.S. territories are not included in the figure above.

Reported individual federal agency ADV-related responses varied across
the agencies, with the majority of expenditures associated with a limited
number of costly responses. Specifically:

o The Coast Guard expended at least $42.5 million from the OSLTF
and CERCLA from fiscal years 2005 through 2015 to respond to 34
ADVs posing pollution threats. Of this total, Coast Guard officials
reported expending about $900,000 to respond to 32 ADVs. We
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identified two additional cases totaling about $41.6 million that were
not reported by the Coast Guard’s National Pollution Fund Center
(NPFC) as ADV-related cases, but are identified as such in other
agency documents we reviewed.*” For one case, in 2011, the Coast
Guard expended $21.6 million in response to the M/V Davy Crockett,
a 432-foot derelict barge on the Columbia River which runs between
Oregon and Washington states. In this case, about 1.6 million gallons
of oil contaminated water, over 400 tons of oily debris, and 2 tons of
asbestos were recovered from the Columbia River. For the second
case, in 2008, the Coast Guard expended about $20 million in its
response to the M/V Sea Witch, an abandoned 610-foot container
ship. This Coast Guard coordinated response recovered about
500,000 gallons of oil contaminated water and 161 tons of oily sludge
and debris from the Patapsco River, in Maryland. 38

« According to our analysis of information on EPA’s Federal On-Scene
Coordinator website and correspondence with EPA’s 10 regional
offices about the data, EPA expended at least $5.2 million in OSLTF
and CERCLA funds to respond to 121 ADVs posing pollution threats
from fiscal years 2005 through 2015. According to the data, most of
these expenditures were for a $4 million project to remove 77 ADVs,
1,700 cubic yards of contaminated sediments and over 10 tons of
hazardous materials from the Oakland Estuary in California in 2013.%°

o USACE headquarters provided data that showed the agency
expended about $4.2 million to remove an estimated 800 ADVs
posing navigation hazards from federally maintained waterways for

3"The Coast Guard’s NPFC manages the OSLTF, a fund established as a funding source
to pay removal costs and damages resulting from oil spills or substantial threats of oil
spills to U.S. navigable waters. CERCLA, commonly known as the Superfund, gave the
federal government the authority and the funding to clean up sites contaminated by
hazardous waste. The EPA administers Superfund and the NPFC has served as the
fiduciary agent for the portion of the Superfund used by the Coast Guard.

38Coast Guard NPFC officials reported not including these incidents in the list of ADV-
related cases they provided us because they did not involve an ADV. However, Coast
Guard and other federal agency documentation, including the Coast Guard case files for
these incidents, refer to the two vessels as being abandoned or derelict. Had the Coast
Guard’s NPFC included the two cases in its list of ADV related responses, the Coast
Guard’'s NPFC expenditures during fiscal years 2005 through 2015 would have totaled
about $42.5 million, rather than about $900,000.

3%EPA’s ADV responses may or may not include the removal of an ADV. EPA regions
have both the authority to remove pollutants from the vessel and to remove or destroy a
vessel in accordance with EPA delegations of authority. However, in practice, ADV
responses are usually limited to removing oil or other pollutants, rather than removing the
entire vessel, due to cost and other considerations.
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fiscal years 2005 through fiscal year 2015.4° According to USACE
officials, about $400,000 of these expenditures funded vessel removal
activities specifically related to Hurricane Katrina in 2005.4" In
addition, USACE headquarters officials attributed over half of the
agency’s total ADV expenditures during this period to the previously
described $2.6 million federal response to remove an abandoned
barge in Florida during fiscal year 2015.

« NOAA’s ADV-related expenditures were primarily for 17 NOAA
Community-based Marine Debris Removal grants totaling about $1.9
million from fiscal years 2006 through 2015.4> NOAA’s Marine Debris
program offers nationwide competitive funding opportunities to state,
local, and tribal governments, as well as academic, nonprofit, or
commercial institutions for marine debris projects focused on removal,
prevention through education and outreach, or research.*® For
example, in 2014 NOAA reported providing a grant of about $140,000
to the South Carolina Sea Grant Consortium to remove ADVs and
unwanted vessel and fishing gear from the coastal waters of South
Carolina to improve the safety of navigable waterways and the health
of essential fish habitats.*

« FEMA headquarters officials reported that the agency records the cost
of eligible debris removal for which it provides funding by declared-
major disaster or emergency, and that ADVs are a small subset of
debris removal that the agency generally does not specifically track.

40According to USACE headquarters data, District San Francisco removed an estimated
640 of the total ADVs that USACE removed from fiscal years 2005 through 2015.

4TUSACE also reported that it received $8.6 million in Hurricane Katrina response funding
from FEMA through Congressional appropriation to remove sunken vessels in federally
maintained navigation channels. However, these vessels were not identified as ADVs.

42The Marine Debris Act of 2006 established NOAA's Based Marine Debris Grant
Program. Pub. L. No. 109-449, 120 Stat. 3333 (codified at 33 U.S.C. §§ 1951-58). NOAA
reported that the agency awarded its first ADV-related grant in fiscal year 2007.

“3NOAA trust resources are living marine resources that include commercial and
recreational fishery resources; anadromous species (fish, such as salmon