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COMPTROLLER GEMERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848
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FEB 13 1978

The Honorable Alan Cranaton
United States Senate

lear Sonator Cranston:

This is the raport you requested in your letter of November B,
1877, concerning the non-payment to Dean Vsn Linegs (now Pan American
Van Lioes, Inc.) for 12 Goversment bills of lading thst vere included
in Dean Van Lines, Inc. v./United States, Court of Claims Nos. 506-71
and 507-71. :

There is uno dizagreement about what happened. In 1970 Dean Van
Lines, Inc. (Dean), £iled a elaim for peyment on 12 Government hilils

"~ of lading (GBLg) with the Financs Center, Transportation Division,

U.8. Army. Thae claiw was referrved to this O0ffice, In June 1971 Dean

(Pan American) filed ftwo suits iz the Court of Claims (Mos, 566-71 and

507-71) which included these 12 GBlg, In October of 1971 our Office

declined further action on the clain since it was the subject of legal

proceedings. TIn 1975 the Court of Claims rendered judgment in the

autts containing the 1Z GEle, awarding Deen 320 for each GBL, and soon
therscafter Pun American renewed Dean's originsl claip and added another

GBL that was also included in one of the guits £ilad in the Court of

Clatms. Our Office declined Pan Ameriean's ¢lzim on the basis of the

doctrine of res judicata,

It appesrs that Pan American's eense of unfaly treatment derives
from its misinformation or lack of information about the legal affect
of taking Dean's original claim out of the adminlstrative settlement
process with the Pinsnce Ceater and onr Office and committing it to
the judiciel system for settlement. We realirs of course that Pan
American believes that thers were two iadependent clains associated
with the asne GBLs--one claim Involving non-payment of the G3Ls,
vhich was beinpg pursued with our O0ffice, and anethar claim invelving
altogether different “selected dizallowed charges’, which was being
pursued simultaneously through the Court of Clalms. However, our
Offfce's letter of October 1973, partlally quoted 4n pur decision
upon reconsideratien, October 6, 1977, elesrly states that the claim
for non~payuent of the GBLs which was referred to our 0ffice for
nsettlement wie in the jurisdiction of the Court of Clalms after sult
hiad bevn filed on those GBLs and that any smounts due Dean would he
finally detersined by the court. Thuys, Deas was on notice that the
two claims aesocinted with the ssme Gils were within the jurdsdfction
of the court for dlsposition.
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We agree with Pan American when it states 1a its letter of
October 21, 1977, to you that “'* * * the Court of Claims actiovns were
not brougit to deterwine whether our inveices had bean paid, properly
or aot, or whether va wexe entitled to such payment but only to resolve
the propriety of those speeifled charges included in those involces

brought befora the Court.” However, during the ¢onduct of those actiong--

specifically during the damage proceedings fn wirich the parties to the
actions (Dean fncluded) agreed and stipulated to a formula approved by
the Court~-the "specified charges' amd all other issues, ineluding
payment, were addresaed and settled.

57 Crof Froav |

\ We belieyy that this paragraph from our decision of October §,

1977, B-173168, makes clear that during the dawape proveedings Daan
(through {tg attorney) déid in fact stipulate to a formuls that sattled
all Dean's claims on zach bill of lading, imcluding payment, even
thougn the Court of Claimg actiong did net initially gpecifically state
a2 payment claim:

"The two judgments ia the suits in the Court of
Claims containiug the GBL shipments that are the subject
of Pan American's clailm were comsent judgments which
never directly involved the court in adjudiceting any
issues, These two consent judgments, similar to
hundreds of othars, were based on 8 liability finding
in two related test suits, Global Var Lines, Iac., v.
Unitaed States, 456 FP. 2d 717 (Ct, CL, 1972) and Trass
Ocean Van Service v. Unlted States, 426 F. 24 329 (Ct.
Cl. 1979), 470 F. 24 604 (Ct. C1. 1373). However,
further damage proceedings involving z detailed
review of thousands of representative GBL shipmsate
from bundreds of similar suits in the Court of Claims
ilavolving household goods had to oecur before the
consent judgments could be rendered, These further
damage proceedings begsn in 1974 and culminsted ia
the fall of 1275 with the partles to the himdreds of
sultes stipulating to a formula approved by tha eourt
that assigned a standard wonetary value o &ll GBLs
that were lavolvad in esch sult. Tt simply was not
possitle to address each CIL for esch of the husdreds
of Yousehold poods sulits that were filed (frequently,
there wore over 10,600 GBELs Anvelved), Consequently,
the representative sampling technigque, whieh
apecifically determined s1l1 the money due for sach
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reprosentative GEL regardless of how many different kinds
of transportation clizrges or related issues wers involved,
was intended by the parties and the court to settle all
the issues tihmt ware involved in all the ¢BLe im all the
houschold gooeds suits on the baals of the projection made
from the representative GBLs, Pan American was awardad
520 per bill of lading in the coasent judgments for each
bill of lading whick it now claims under, To sllew Pan
Anerican nov to reopen the $20 amount would reimburse
Pan American twice for the zame claims and asgate the
process by which thousands of reprasentative €ils were
meticulously audited (soms of which did jnvolve tha
situation where a carrier received no payment for
services rendered) and used as the basgis to datermine

the amount due for sll GBLs In sait,”

It sappeavrs to us that Pan American naver understood that this
was involved in the settlement process lecause Pan American states In
its letter of October 21, 1977:

"The CAO explanation infexrs thet the Court's decislon
reduced payment of our 12 outstanding invoices totaling
slmost 314,000 to $240, Obviously the Court kuew
nothing about unpaid or erronecusly pald invoices nor
was it concerned therewith in the caces before 1it.”

The paragraph quoted from cur decision of October 6, 1977,
explains why the court was not specifiecslly concerned with Dsan's
12 GBLs, but with a 1iability formuls that covarad all the GBLs in sll
the suits, Although that formula produced only $240 for the 12 GBLs
Pan American 1s specificslly complaining ahout, 1t produced 519,740
for the 937 other GBLs in the two muitsz containing the 12, and it
produced an additional $783,605 In the othsr 22 suits filed by Dean.

There 1s one final point mada in the letter of Octehber 21 thst
wo believe should be clearsd up. Pon American quotes Cromwell vi~
County of Sac, 94 U,S. 351 (1876) to support the primciple that the
~doctrine of res judicata applies only to the question actually litigated
and deternined in the original action, not what might have been
licigated snd determined. Pan Americsn neglected to pedint out that
Cromwall holds that thia principle only applies when the claims or
cauges of petion in the original and aubsequent sult are different.
When the claim or cause of action is the same in both suilts, Cromwell
states at page 352:
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YR A R the judgment, Af rendered upon the merits,
constitutas an absolute bar to a subsequent action.
It iz & finality as to the claiz or demend in
controversy, concluding parties snd those in
privity with thews, not only as to avery satter
which was offered and received to pustuin or
defest the claim or demand. but as to say othar
admigeible marter which night have been offered
for that purpose,”

We see no peed Lo reﬁcac the regsens glven In vur decision upom
reconsideration supporting the proposition that Pan smerlcan's elain
or cause of action f£ur non-payment of 12 CGRls is the save claim or

cause of action that was dealt with by the Court of Claims in the two

pults containing the 12 G3Ls.

Ve do not belleve that Pan Amevicen has any judiclal recourse to
tollecet mora than the $240 alrveady collected. If Pan Awerican were
to resort to the courts, it would be faced with the same ves Juiicata
argunent we have raised, And even if Pan American were correst that
itg claiw for non-payment of 12 GBLs 15 & differsmt cause of action
than that adjudicated in the two Court of Claims' decisions, sny suit
still would be aubject fo the defense of the statute of linitmtions.
Ye do not kunow when the shipments under the 12 CBls were delivered,
but the deliveries would have had to have heey before June 197) when
the suits were filad In the Court of Claims. The date of delivery is
vien Pan Americsu's cause of action scerued on each GBL, and sines
Pan American has not filed suit within the &-year statutory pericd
specified in 28 U.8.C, 26@&7(1973); Pan American's clsim is barred,
Sece Baggett Trangportation Company vafﬁnitad Qrates, 3195 Y.2d 254
(ct, C1. 19563).

Pan American coold aitespt to gov privete rvelief lagislation
sranting it payment. We would mot be In favor of such legisiatiom
because, an we stated before, payment would relmburse Pan American
twice for the same cisims asd negate thé process by which the syits
contalning the 12 (Bls were swttled.

Ug regret that we caunot be more helpful to Pan Americon; it
i uniertunate thet Pan Aserican spparently was not apprigéd of the
settlement conditions of the two Court of Cladms suits which Lt had
filed containing the 12 GBIs in guestion,
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The enclosures to your letter of lNovembey 5, 1877, are returned.

8incnraly ﬁeurs$
g.F.KELLER

Deputy | Cemstreller teneral
of the United Staten

Enclosnres

ec: Washlvgton, D.C., Uffice






