
D-l731-6H 

COMPTROLLER GENERAL OF 'THE UNITED STAT.E:S 

WASHINGTON, D.C. 20548 

The nonorable Alan Cranston 
Unit~tl Statea Senate 

Dear Senato~ Crnnstoa: 

FEB 13 1978 

Thia is the report you r~quest~d in your l$tter of November 8y 
1977, c:onc:erning the non-paymen.t to De.a1i. Van Linee (now l'dn American 
Van Lines, Inc.) for 12 Government bills of ladins that wer~ included 
in ~Van Line&~!1· v.Y',!JJt,!;~.~Sta.tee.:- Court of Cl.a.imB Noe. .. S06-71 
and 507-71, 

Thttre io no diaagr~nt about wh.a.t happened. In 1970 Denn V~.n 
Lines, Inc. (Ve4n), filed a claim for payment on 12 Governmene bills 
of l4ding (aBLa) with the Finatu:e Center, 'tt.1Uuil~ort~t1on Division, 
U.S. At'l:l1y. Tha cl.41m waa referred tQ this Office- ln June 1971 Dean 
(P.ttn kMtican) fil«td twQ suits in the Court of Cl.ai."aa (Nos. 506-71 and 
507-71) whiah includEtd these 12. Gi>Ls.. In October. of 1971 our Of.fic:e 
dEiclined further action on the cla:ba since :l.t waa. the subject oi le$al 
proc~edings. ln 1975 the Cou~t oi ClaiJQs rend$r~ judgsent in tb~ 
9Uits conta:inins the 12 G~LsJ' awarding Dun $2:0 for each <3L1 and a.oon 
thieroa.ft$r 'Pan .Am~rican renewEid l;i;:an' at o.rizinal clai1:1 s.nd added another 
G~L that was altio ittclud~l in one <:if the suits filed i.n the Court 0:f 
Claims. Our Office declinoo Pati kleric:m!s dd:m oa th~ buia of the 
doctrine of re.s jwliea.ta. 

It app~ata tllat i'an ~:tcen•3 eens-e of unfair tr1.1atment detives 
from its mieinfor1t1ation. or lack of inf orroation about the legal ~ffect 
of taking Dean's original. claim out of the ad~io.isttative settle~ent 
proce&e with tha Finance Center and our Office lil:O.d ComJllitting. it to 
the judicial syst@m for sQttleanent4 W~ reali~~ of course that Pan 
Ame.dean believ~s that t:her$" W$re. two :hid~pendent cloi~s assoc1 ated 
with tha $a.me G&Ls--one clai:n. invol11'.1.ng ~on-payment of the GaLs, 
which wu bein,g put'ti.U4ad llit.h out Qf.fice. and another. claim. involvinii 
alto.get~:r diff«l'~nt n&e.lected disallowed charges"~ whieb was being 
pursued 31multaneo~ly tlu:ougb. the Cou-rt of Claims. HoW'~ver ~ our 
Offic~ts letter of Oetob~r 1971, ps.rtially quoted in cur d~cision 
upon reconsideration, October 6, 1977) clearly statae that. the claim 
for non ... paytt4e·n.t of th~ GBLs whieh was referred to our Qffi.ce for 
nettlement wss in the jurisdiction of the Court of Claim8 aft~ euit 
t11Jd be~n filed on tho$e GBLs and that l\UY ~~mts due lh~an would be 
finally datt!r<..d.ned l>y the c<>L,rt. ~l.'h•~ t Dean was on notice that the 
two eld~$ euoc.iated with t.h>!! same. C'SLB ~re within th~ jurisdiction 
of tho court fO'r disp()Sf.tion. 
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We ag~ee with Pan Atneric&n vhen it states in its l&tter of 
October 21 1 1977, to you that "1* * * the C"r0urt of Claillls actions ~re 
not brought to detcn:"SUine wheth~r our invoices had betiln paid:.- properly 
or aot. or vh&ther we were e:tttitlad to sueh payment but only to 't'esolve 
the propriety of those specified charges includQd :t.11 those 1..nvoic~s 
brought be.fore the Co\lrt. 0 aoweve.r, during the eonduet of t:.hoaa aet.iona-­
apecifically. during the damage pro<:e~ding.i;. in ~rhich t:hre pa>:ties to the 
actions (Da.an included) asra~d and stipulated to a f¢rmula approved by 
the Court .. -tha "specified ~barges'' ~all ether issue~; inclu~;tng. 
I!..~a;. w~rc addre$sed and settled. 

!7 &·it';/~· if_g,w. lo/ 
\We belie~ that this paragraph from a.ur decision of O<:tober 61 

1977, ii-173168, makes c.lear that d1Jrin.~ the d.8!.t!.8ge pro~~edings !Mau 
(through its attorney) did in £set stipulat~ to n formula that settled 
all Dean's clair.w 011 each bill of lading; ineluding payment t even 
thougn the Court of Clai~~ actioos did not initially ape.cifically state 
a payment claim: 

11Tha two ju<l~nts in tlta suits in thf!: Court of 
Claimff ~ontaining the GBL shipments that are: th~ subject 
of Pan Ameriean•s claim '14ere consent judgi'llents which 
neM!r directly in.'1olved the cou1!'t in .adjudicatinR any 
issues. These two con£;e\'1t jud.flments,. dmib.r to 
hundreds of othars, were ha.std on a liability finding 
in two r.eated test suits, fllobal Van .~.ine$.._J:nc., v. 
Un1tad States, 456 F. 2d 717 (Ct. Cl. 1972) and T17ans 
oC";an-van Sel'Vice v. United Stgtes) 42& F. 2d 32~(Ct. 
Cl.T970) ;-no 1\ 2d 'ifo4 (Ct. cf.-1913)~ Hv ... ever, 
f urthor darutgc pr~eedin~~ involving Q detailed 
review of thousands of representative GEL mhipments 
from bundredfj of dmila't suits in the Court of Claims 
'1.nvol ving household goods l1ad to occur b~fl'.>n the 
couaent j udg!!l.8ltts could be rendered. T.heiae further 
dam.age proceeding$ began in 1974 and c~lminat~d in 
the. f.a.ll of 1975 w.it11 tha pal'ties to the hundtetls of 
!l1llits tltipulating ta a formula .ap9ro'1ed by th~ court 
that assigned a $tandard tl!Oneta.ry value to all GBLs 
that were involved :tn each auit. It Gimply was not 
pouible: to addl;'eaE.l eacti CBI. for each of ~ hundred$ 
of ~lousehold goods su:Lta that W'er~ f ibd (frequently• 
thero were oire.r 10.000 GBLs involved) .. Conse~u.ently, 
the repre~ent:ative sampling technique, which 
apacitically deter.nined all the money due for ti8.cl~ 
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reprosentative GnL regv:dless of how llmny dif fereut kiuda 
of transportation ct~rges or related issues were involved, 
was intended by the parties and the court to settle all 
the issues tbat vere involved in all the. cni.s in all- the 
houachold goods suiU on tha ha$is -of the proj$~tioil made 
from the. r•pre.s~ntativfl. G'BLs. Pan American was awardacl 
$20 p&r bill of lading in the consent judgmi!nts for each 
bill of lading vhich it n~ cld~s under. 'to allow Pian 
Ameriaan ncr:1 to r~open tha $20 amount would reilllhursc 
Pan Al'!lor1can twice for the sam~ ~laima and rw~4te th~ 
process by which thousands of repl."esentative c-at11t wrie 
meticulou~ly audited ($orru:?. of which did ~.nvolv~ the 
situation where a carri~r tecetved no pa~nt fo~ 
services rendered) and used as the basin to deteX'litin~ 
the amount dui! f o:t all CU5Ls in suit. 1' 

It appea~s to wi that. Pau ~rican never understood that this 
wan involved In the settlement process because Pan Atl1eriean states in 
ita letter of October 21, 1977: 

ttTue: GAO explanation infe'ts th.at the Court-is decision 
reduced payinont of our 12 outstanding invoie~~ t~t~ing 
altiloot $14,000 to $240. Obviously the Court 'JGn~1*' 
nothiug about unpaid Ol' erroneously pairl in'VQkea nor 
was it conc.&ni~d therewith in tha eaoes ba:fore it.~~ 

The paragraph quoted from our dedd.on of October 6 • 1977 .• 
explains ~hy the eourt vas not specifically concerned with Oean•s 
12 GBL&, but with a 11.ability formula. that -covered all the CBLs.in a.11 
the auita. Altlloug'h tl1at formula produced only $240 for the. 12 GBLs 
Pan Atteric.an ta spec.ific:ally CO!!lp:laining about• it pToduce.d. $19, 740 
for the 937 oth.~r GBLa ill th~ two s.1.d.ts c.ontai:ning the 12, and it 
produced an additional $780,605 in the other 22 suits filed by Dean. 

Then is one. final point ma.<i~ in the letter of October 21 tfyu: 
-wo belicwe lfhould b~ cleared up. Pen Am4iriaan quotes· ~ll vi?' 
Cq_~nty of Sac, '4 U. s. 351 (1876) to ltUP?Ort the princ:!:pb that thin 
doctrine of rea judicata appli~ only to the question actually litigated 
and detenrl.n&d in the original attion, not ~hat mi~ht have been 
litigated •nd detendn-ed. P~n American neglected to point out tll.at 
.Cromw~ll hf)lds that this principle or..ly applies -when the cla.in\s or 
causes of aetfon. in the o:rig:lnal a.nd subsequent suit are different. 
When the claim Qr c:.ause of aetion is the same in both suites Cro~~l! 
9tates at pa.g(! 352: 
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• ill f: the judp.11mt, if r-end~l'.'$d upon the nie?'iU .• 

coruiti t11t~u1 an absolute b,ar to a a~bsequent action. 
It is a finality as t~ ·the elaina or de:t1tmd in 
controversy, concludin5 partits and those in 
pr!rlty with thela.) not only as to ev11t.ry uiatter 
which was of feTed ·and ree&ived to $Ustain o~ 
def ~.at tiul elam or d~~nd._. but as t1'l any oth~r 
adudHible mat.tar whicla -ro.i.ght hav~ be:en, ottered 
for that purpose. i1 

We eee no need to repeat the re..i:sons given in ()Ur dl:t.1a10tl upQl'l 
uconsideraticm supporting tlla pr"'Poflition that Pan American t e claim 
o~ cauee of action for non~pa~nt of 12 ants 1$ the sa~ claim or. 
cause o! action th4t was ~e«lt with ~y the Court er.! Cl.aims in the two 
S\li te. containing thft 12 WLs .. 

We do not believe that Pan ~nican b~ .any judicial recoursa to 
coll~et mora than the $240 already collected. If Pan .All!i.~rican w~re 
to rH<>!'t t<> the courts, it vould be faet:d nth the 6<0""..Mt: r.es judic.at:ia 
a.rgw~nt w-a have rai~ed. And even. if Pa11 .AmEtric.an lffll.'~ correct th.at 
i c. els.bi fo-r n<m-pa~nt of lZ G8Ls is a,·, tt,UJ;.e~~ Cl.lU&e of action 
than that adjudicated in th~ two Court ~f Claimo' decieiona, ~ny $uit 
still woul:! be aubject to the da-feutt .of th~ stst~te ()f lb:d.tatio;.10. 
Ue do not kn.ow wh..n th~ sbt~ts under tho· 12 Cal.$ wer~ delivered, 
but tbe iJd.1V'ories wuld ha~. ha-& to hG".ve b~r>n ~9r~ Jun<.i 1971 wh~ 
the euits we~~ filed in the Cou~t"Of Clatn..s. the dat~ of delivary i~ 
W.uin P•n .Antuican' s cause of aetion ac.erQOd t>~ eaeh GaL}' nn-0 since 
Pan .Anlc.rican l1as not filed ~t .'IWtutn the 6-year .statutoey petio<l 
ep1u~i.fied in 2R. u.s.c. 240lf(l971))';. Pan..~-t'ica.n's claim ia ba:rr&d~ 
Sue }S~t.t .. tt:!.~ior~~..;.~. v.VQ.!!~!:!.1.t~~ .. 319· F.2d SS4 
(Ct. Cl. 1961). . 

Pan American could attefJqlt to gut private relief legi~lation 
6t'aat1ng lt p~nt:. We. would UQt: be 1n favor of. ~mch legislation 
becau•~~ an we. stated befor~, payment would reimburee Pan ~ticBn 
t.Yi~e f o~ the same el~ims and nesate tn~ process by whieh the suits 
containing th~ 12 GB-Ls ll(ere s~ttled. 

Ye x~gret that wa cannot b~ mor6 b~lpful to ':Pa'll Aaeriean.~ it 
is unfQ-rtunate that Pan .Amedean apparently was· not a:ppti.eJe(t·- =of_J:.he 
settl~t conditioaa of the two CO.urt of Claims euits which it had 
filed containing thm 1.2 GB.Ls in q~stii:m«. · 
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S.F.KELLER 

COll~troller ~net-al 
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