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COMPTROLLER GENERAL OF THE UNITED STATES  °
WASHINGTON, D.C. 20548

APR 30 1965

Sentlesen:

Reference is pade to your telsgram of Jumunry 15, 1565, and your
latter of Jemwary 20, 1005, protesting the averd of & contract to
amother bidder under imvitation for bids No. m{x)e&m*rm 1nvued
by the Picstimmy Arsemal, Dover, Few Jorsey.

The cited jovitation solicited bids<~to be opemed on Novemder 16,
196k« .for farnishing 110 containers, shipping snd storage stomie warhsed
seation Xh83ED. Preproduction samplas were to be fwrnished within six
months from dste of swerd and the resmining quentity was to be delivered
mmww'mnuwwmwmmﬂm
30 nopkhe from date of swaid wntil fon.” The lowest bid received
was your Md in the amount of $94,817.50. The next lovest bid, discount
considered, was $104,238,75. mmmmmﬁrmm-
artar set out and an ewvard to the second lovest bidder was made on
Jummry 12, 1965, or witkin the §0-day scceptance period ss provided for
ia the inmvitation.

he invitation contained om pages 15 to 18, inslusive, certats pro-
visions snd stipulations with regand to the use of Covermment-owned prep-
ww;f‘bm'amm. Paregraph 1 on page 15 18 in part as

"Ify in performing the work b3d uwpom, the bidder plams
to use auy items of Coversest property (inelwiing sny ftems
of Spucial Tooling) in the bidder's possession under & facdl-
ities coptyant o other sgresment with the Govermment inde~

af the IFE, the biddar sball so inifcats by checking
mmmwwmmmmmwm
sad/or other sgrecmnt suthorizing suck uwse. In order to
be respoasive, the bidder must st the time of bid opening
be in feot suthorised to wse eack item of suth Covermenmt
Property for performing the work bid wpon. Evidence of swh
suthorisation shall be submitted wpon Yeguest from the Com-
tracting Officer. ® & #"
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Also, parsgreph 4, page 16, provided in part as follows:

“&. For purposes of equalization of competitive sdvan.
tage, the use of swch Covermmant Property, imeluding special
tooling, sball be evalwated by adding to the proposed prive
of the item{s) bid wpom, the following rstos for esch momth
of the proposed production pericd. Bidder shiould not invlude
in thedr bid prices sxy provision for payment of & Use Charge
for suwh property.

Bquipment - 1% per mnth of the scquisition

cost.
Sperial Tooling ~ 1-2/3% per month of the
sequisition cogt.

Res) Property - 5% per year of land scquisi-
tiom cost snd 8F par year of
scquisition coats of jmprove-
nents therecn computed for the
propouad produstion periocd.

"B, mmxmmw,mmmm
tiom period sholl be considersd to be __ iwelve {
mﬁwmmaw
momth of Oetober 1065  for Item 3

Bince you ipdlcated in your bid that it was based on the use of
Govermment-ovned property in your possession as identified Ly & com-
trant muber, certain guestions arose when the bids were beiug evalimted,
particularly as to your suthority to use sweh property sod the sgueliza-
tmwmwtzmmmwmmwmmmmw
such property. Therefore you ware costacted snd requested to Durnish the
comtracting office with a copy of your equipsent contwact and with evidence
mmmmmmwmm”mwmmm
bid wpon.” The evidence you furnished with your letier of Decssber 7,
196&, MMthuWemewm%MW

mmmmwmmmmwmwmw

be weed during the entire production period or tist you were regquired to
heve suthortty for its use durdug the entire pericd. However, comsidering
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the fwot that the Govermmnt had a total of 60 deys for acceptance--bid
opening deing Novesber 16, 1964, and award being made om Janusry 12,
1965-+4t was sbundaxtly clear that your suthority to wse the equipment
for & pariod through Decesber 31, 156%, could not be consifered 88 buing
in fact suthorized, st time of bid opeming, to use the equipment “for
performing the work bid wpan” as required by the quoted paragpagh ),
age 15, of the fwritstion. Nor doss the fact that you were subhorized
to vid opeaing to use the equipment aftar Decexber 31, 1964,
the requiremsnis of the fuvitation. To h0ld otherwise wonld in
sffect perndt you, after the smcunts of 81l the bids were disclosed, to
bava the option of meking yourself eligibls for swerd by securing snd
furmishing sueh suthority or, 4f you fult st a lster date thet you did
mMmmnm,mwemmhmmmw
for ‘use of the equipment. tnmmmwmnas,m
&mmmzuammmmmmﬂgnmaa,%.
wuld have parmitted only three momthe' use of Sovermmest-owned
on & comtyact requiring deliveries over an Ll-mounth period comeneing
Ny 1965, oculd not be comsidered ss adoquata for the performence of the

ooutreot.,

In your letter of Japuary 20, 1965, you allsgs that the primery pur-
Tose of the invitation requiresents 8 to Jovermmat-owned equipmnt vas
to daterming that & bidder would not chiain a competitive adwentage by
uss of much egquipment without charge. m,mm:m&amw
wmm&mma,mwmﬁbm;mmuw
ber 30, 1963, and B-154K6,4July 1T, 196%, In B-152723; two coutzacts
ware swnxded to one bidder wndsr imvitstions which 4id not authorize the
uss of Government-owned equipesnt and all bids were evalunted on an oqual .
basts after determining thmt the low bid was submitted by » respousible
bidder, Bubsoguently it wes decided to persit ush of Govermmmit-owmed
eguiment st & yveduetion in comtrest price. Since all bids bad been
evalusted on the sae basis, ve hald thet there wvas o competitive adven-
tage to the coatrector. In B-154626 mmmiutﬂnméwwm
of evalwmtion becauss of the eonterpiated use of Goverment-ovued equipvent
but other guestions srcse as to whether cevtain mitters Aid or ¥4 not go
to the substance of the bid under consifermtiom.

?;gammmarweu, :1965, mm}wmﬂ
2-hok, 15 2-h05 a—kcr.z.v;/m g1t of your segowent, in refarring to
thees provistons, 15 that you vere suthorised st time of bid ocpenimg to wee
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sach item of Governmsnt property whish you indicated you intended to use
sl that in any event the comtrasting officer should have waived awy defi-
mh%wﬁhumfmmahcctmimdmm,ma
shear, which you iwtended to uee, wes a minor production reguiremswt and
mmmwmyumamzhzm-memmm
riod. In the first place, o8 pointed out hereinsbove, the favitation
mw%wwuwim,tuhMMa&thtmﬁ
hummmmwmm:mwmw
o perforwing the work bid wpon” (underscoring supplied). At
mmmmumemmzmuw
Mw»um%m,wmummmmm
to be responsive. A8 to wvhether the mattsr should
umunmmmmmmmm have waived
1t a8 am’ Tg , prithin the of ASFR 2-405; 1t may be pointed
out thet in B-15¥ 5, 1964, we uphald the right of the con-
wmmummwnmmmmnwmmm
tion of & bidder to use Covernmnt property in the contesplated
of & oombawct. Aside fyom the mopetary value of the equipment 1t amst be
MMmemmmuﬁmmmmwm

m#wmmmummwmmtm
wight e fpcwrred by the Coversment 1f It failed to perform. We must con-
clnde, therefore, that the comtrecting officer bad wo authority te waive
the invalved requirewsnt.

Acoordingly, your protest is denied.
Vory truly yours,

Jogeph Campbell

of the United States
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