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GOVERNMENT LCCGUITING OFFICE

UNITED STATES

Memorandum

. TO : Director, GGD MER 12 1980

LILTCH OociiA

FROM General Counsel - Milton J. Socolar
QIr . . . .
SUBJECT: Interpretation of Federal Grant and Cocperative Agreement

Actof 1977 - B-196872-0. M.

The prurpose of this memorandum is to expand and clarify our interrre-
tation of the Federal Grant and Cooperative Agreewnent Act of 1977 (FGCA
Act), Pub. I.. No. 95-224, 92 Stat. 3, February 2, 1373, 41 U.S.C.A.

501 et seq. This act requires that agencies use the correci legal instru-
men-'lgrant cooperative agreement, or contract) when procuring nood or
services from or providing assistance to recipient crganizations. B ause
there are very different requirements and consequences which {low from

the use of one instrument rather than the other, it is very important to
determine whether or to what extent the FGCA expanded each agencvy's pre-
existing quthomtj, to enter into particular types of relationshinz, Since OM3
has been given the leading role in the study and expianation of this Act, GAO's
role at this time should be one of ad\'laln" OMB and keeping Congress in-
formed rather than addressing the vaudxtv\ of individual agency actions.

We note that the examples used to illustrate ceriain issues shouid not be
considered final decisions of this Office since we bave not had the benefit

of the views of the agencies responsible for the program exampies nor

rave we much experience with actual cases that would permit us to test

our views. Anpplication of the FGCA Act should be a case-by-nase process.

The FGCA Act and Legislative Historv

The portions of the FGCA Act of primary importarce to this memorandum
are as tcllows:

USE OF CONTRACTS

"Sec. 4. FEach executive agency shall use a tvpe of pro-
urement centra ci as the lepal instrument reflccting a re-
lationship betw thea Fedm «.1 Lrovpr*n'nent and o Siate or
local govex-nmcnt or ¢ilier rceipient--
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(1) whenever the principal purpose of the instrument
is the acquisition, by purchase, lease, or barter, of
property or services for the direct benefit or use of the
Federal Government; or

"(2) whenever an executive agency determines in a
specific instance that the use of a type of procurement
coniract is appropriate.

USE OF GRANT AGREEMENTS

"Sec. 5. Each executive agency shall use a type of grant

agreement as the legal instrument reflecting a relationship
between the Federal Government and a State or local govern-
ment or other recipient whenever--

'""(1) the principal purpose of the relationship is the
transfer of money, property, services, or anything of
value to the State or local government or other recip-
ient in order to accomplish a public purpose of support
or stimulation authorized by Federal statute, rather
than acquisition, by purchase, lease or barter, of
property or services for the direct benefit or use of
the Federal Government; and

"(2) no substantial involvement is anticipated be-
tween the executive agency, acting for the Federal
Government, and the State or local government or
other recipient during performance of the contem-

plated activity.

USE O COOPERATIVE AGREEMENTS

"Sec. 6. Each executive agency shall use a type of coop-

erative agreement as the legal insirument reflecting a relation-
ship betwzen the Federal Government and a State or local govern-
ment or other recipient whenever--

"(1) the principal purpose of the relationship is the
transfer of moneyv, propertv, services, or anvthing of
value to the State or local government or other recipient
to accomplish a public purpose of support or stim:ulation
authorized by Federal statute, rather than acquisition,
by parchase, lease, or barter, of property or services
for the direct beaefit or use of the "ederal Government;
and
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"(2) substantial involvement is anticipated between the
execcutive agency, acting for the IYederal Government, and
the State or local government or other recipient during per-
formance of the contemplated activiry.

AUTHORIZATIONS

"See. 7. (a) Notwithstanding any other provision of law,
each executive agency authorized by law to enter into contracts,
grant or cooperative agreements, or similar arrangements
is authorizeu and directed to enier into and use types of
contracts, grant agreements, or cooperative agreements
as required by this Azt."

In addition to these provisions, section 2 of the Act states concressional
findings (subsection (a)) and the purposes of the act (subsection (b)). Section
3 provides definitions, including definitions of "State or local governments’
(paragraphs (1) and (2)) and "other recipients’' (paragraph (3)), and a defi-
nition (paragraph (5)) that excludes.from the terms 'grant or cooperative
agreement'':

"' % % % any agreement under which only direct Federal
cash assistance to individuals, a subsidy, a loan, a loan
guarantee, or insurance is provided. "

The language of the FGCA is hardly a model of clarity and interpreting
the language of the Act in a consistent manner is diificult. However, the
difficulties can be narrowed considerablv if the limitations implicit in the
apparently broad authority provided by secrtion 7(a) of the Act are under-
stood. If the-legislative history concerning section 7{a) is read within the
context of the general congressional purposes for the FGCA, it does not
appear that Congress intended anv wholesale expansion of grant autlhority
allowing agencies to choose to offer grant assistance where there was no
authority to enter into such an assistance relationship previously. We believe
that the Congress only intended to require agencies to use an instrument that
matches the transaction they enter into, recardless of the lalel used in
existing legislation io characterize that transaction. Ilowever, the FGCA
was not intended to change the nature of the transactions that are authorized.

The legislative findings contained in section 2(a) of the FGCA Act stress
the pre-act confusion concerning the choice of legal instruments, and the
need to clarify the appropriate use of ¢ranis, cooperative agreements, or
contracts for speciric kinds of relationshivs in order fo promote consistent
choices by government agencies. The purposes of the Act in section 2(b)
are vasicallv to resolve the problems identified in these findings bv
characierizing and defining the relationships created by the three instru-
ments, and cstablizhing criteria that would help achieve uniform usage
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by agencies in the selection of the proper instrument. As explained in

the Senate Com niitee report, the basic purpose of the Act is to clarif~ the
relationships betveen the I'ederal sovernment and non-Federal entities.
S. Rep. 95-449 p. 3. The intent of ihe Act is:

" % % to require that the legal instruments empleyed in
transactions between Federal agencies and non-Federal re-

cipients of awards reflect the basic character of the relation- )

ships established. " Id. p. 8.

The section-by-section analysis on section 7(a) (id. pp. 10-11) provides
some further clarification:

"Section 7(a) declares that notwithstanding any other
provision of law, each executive agency authorized by law
to enter into contracts, grants, cooperative agreements,
or similar arrangements is authorized and directed to use
contracts, grant agreements, or cooperative agreements as
required by this bill. The purpose of this authorization
is to overcome the problem many agencies now face if
their choice of instrument is statutorily restricted to a
particular instrument. This authorization will provide
the executive agencies with needed flexibility in their efforts
to use appropriate legal instrumenis to reflect the relation-
ships established with non-Federal recipients of contract,
grant, or cooperative agreement awards.

"If an agency is presently authorized only to enter into
either contracts, grants, cooperative agreements, or cther
arrangements, this authorization enables that agency to enter
into any or all three types of agreements, subject to the
criteria set forth in sections 4, 5, and 6. However, if an
agency is specifically proscribed by a provision of law from
using a type of agreement, this authorization would not affect
that prohibition.

"This bill would affect some existing program authorization
statutes by superseding provisions, if anv, dealing with the
required use of particular instruments to implement programs.
In addition, this legislation would have another effect. \When
an ageney, complving with the criteria established herein,
changed the award mechanism for a particular activity from a
type of grant to a type of procurement contract, then the pro-
curement regulations would apply. Conversely, when an agency
changed the award mechanism from a tvpe of procurement con-
tract to a type of grant, the reoulations and statures applyving
to procurement contracts would no longer applv. The regu-
lations and siatutes applying to transactions of IFederal assis-
tance would apply.

- -
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- "The proposed lerislation does no* autormaticallv chanze
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praciical or nacessary to identily A1l of th: siatutes whoich might

be somewha{ aidecicd,  (Empnhasis added.)

The FGCA Act Does Not Expand Acency Authority

Given the limited objectives of tha FGCA, it is difficult to accept an
interpretation that would give agencies broad new independent authority;
rather, the problem apparently addressed by section 7(a) is th2 enormous
housekeeping problem of going through each p*ece of authorxzmg 1egislati01

“and msnrtmg, V'here appropriate, the words, ' :zr'ant cooper‘ahve agree-

ment' or "'econtract.’” The Ant lnavec, th1s tan to analya s of each aut! 1or -
izing statute. In this vie.v, to find ""grant" or cooperatne agreement’
authority in each agency's authorizinz statute, where these specific
words of authority have not been used, it must be determined what kind
of relationships the agency's statute was intended to authorize: i.e., in
order to find grant authority, the authorizing legislation must be examined
to determine if a grant tvpe of relationship was intended or psrmitted rather
than simply locking for the word "grant.' (Even in the past, although we
generally applied the axiom that grant authority must be expressly s:ated,
grant authority has often been fouad in the absence of the specific word
graat''). This interpretation of the I'GCA Act was well expressed in a legal
memorandum {copy attached) by the Department of Energy’'s Acting General

Counsel:

"Indeed, it seems clear that the FCGAA [ sic] was not intend=4d
to permit an agency, in implementing anyv program, io trans-
cend the discretion which wus conferred upon it by the enabling
law, but oaly to carry out ithe purposes of that law mare
efficiently. That is, the FCGAA [ sic] is not a "bootsirap, ' and
may be relied upon to enhance agency prerogatives onlv after

the obhjectives of the enabling lnw have b2en aporonriately
characterized, not bafore. In some instances, it will be

difficult to mske this characterization, a1d legislative historv

and judicial decision may need to be invoked. But in each case,

it will be the four corners of the enablins law, and not the

FCGAA [ sic], which will es{ablish the parameters of the rolaiioz1~
ship between Federal and non-Federal parties. The FCGAA [ «ic]
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may then be utilized so that the law can be implemented with-
out regard to ill-defined nomenclature in the enablinz law
which mayv, for that reason alone, hamper an avencv's ability
to give eflect to Congress' intent. ' (Footnote omitted.)

It must be conceded, however, that the bread language of section 7(a)
and some portions of the legislative history can be used to argue for en-
larged agency autherity. Sa2, e.g., the second paragraph of the s2ction
7(a) secticn-by-section analysis, supra, and the following language from
the Senate report (id. 10):

"The agenzies do have the flexibility of determining whether

a given transaction or class of transactions is procurement or
assistance and, if assistance, whether the transaction or class
of transactions is to be associated with a type of grant or coopar-
ative agreement relationship. The mission of the agency will in-
fluence the azency's determination of which it should b=z. But the
agency's classification of its transactions will become a public

statement for public, recipient, and coagressional review of how
the agency views its mission, its responmbxhhe.,, and its relation-
ships with the non-Federal sector.

OMI Guidance

OMDB Guidance (43 Fed. Reo. 36860, August 18, 1978) is not as clear
as it might be. Note the following exerpt:

"Thus, for example where an agency authorized to support
or stmulate research decides to enter into a transaction
where the princinal purpose of the transaction is to stimulate
or support research, it is anthorized to use either a grant or a
cooparative agreement. Conversely, if an ageacv is not auth-
orized to stimulate or support research, or the principal purpose
of a transaction funding research is to produce something for the
government's owa use, a procurement transaction must be used.’

However, a later paragraph, although reconcilable, confuses the point:

"The determinations of whether a program is princi-
pally one of procurement or assistance, and whether sub-
stantial Federal involvement in performance will normally
occur are basic azenecy policy decisions. Agency heads
should insure that these cgeneral decisions for each program
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. are either madz or reviewed at a policy level. A determi-
nation that a program is principally caz of procuremment or

assistance dces not precludz the use of anv of the tvpes of
instruments when appropriate for a particular transaction.
Congress intended the Act to allow azencies flexibilily to
selcct the instrument that best suits each transaction.
Agencies should insure that all transactions covered by the
Act are consistent with their basic policy decisions for
each program.'' Id. at 36863.

The guidance s2ems clearer on an agency's authority to make the grant-
cooperative agreement distinction then on the procurement-assistance
distinction.

"ONB policv on substantial involvement. Agencies

should limit Federal involvement in assisted activities
to the minimum consistent with program reguirements.
Nothing in this Act should be construed as authorizing
agencies to increase their involvement beyond that auth-
orized by other statutes.' Id.

Application of the FCGXCA Act to Particular Programs.

While the FGCA Act provides the basis for examining whether an arrange-

ment should be a contract, grant or cooperative agreement, determinations
of whether an agency has authority to enter into the relationship as spelled
out in the instrument, whatever its label, must be found in the agency autho-
rizing legislation, not with the FGCA Act.** The agency's basic legislation
must be read to determine whether an assistance or procurement relation-
ship is anthorized at all, and if so, under what circumsiances and with

what restrictions, when awards are made to recipients. If assistance is not

authorized, there should be no questiion of the agencyv entering inlo 2 zrant

or cooperative agreemsnt. For example, the GSA cannot make a srant to
assist landlords to provide space for Federal emnloyvees. If assistance is
contemplated by the authorizing lezislation, it must further nre determined
to what degree federal involvement in ihe assistance is auhorized. Also,

where assistance autnorily is found, the spocific transaction must he

and properly classified since some aspects of carrving out any assistance

-,e‘-
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program remain primarily procurement in nature. An exam ﬂe will illustreaie

this distinction.

In order to articulate the difference between the authoritv flowing from
the FGCA Act and the authority from an agen:yv's legistation we have referrec
10 the aunlvsis of avency levisluiion as [irst level analvsis althoush we recor-
nize thatl the interpiay botween the two statutes need not conform o this ovare.
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Medicaid

The Medicaid program, althouzh the words "grant' or ''cooparative agree-
ment'' nowhere appear in the lezisiation, is an assistance vrosram uilar claus
(1) of sections 5 and 6 of the FGCA. The program is descr ibed as follows at
42 U.S.C. § 1396 (1976):

"For the purpose of enabling each State, as far as practi-
cable under the conditions in such State, io furnish (1) madical
assistance on behalf of families with dependent children and of
agzed, blind, or disabled individuals, whose iticome and resources
are insufficient to meet the costs of necessary medical services,
and, (2) rehabilitation and other services to help such families
and individuals attain or retain capability for independecnce
or self-care, there is herebyv authorized to he appropriated
for each fiscal year a sum sufficicent to carry out the pur -
poses of this sab\,haptcr. The sums made available under
this section shall be used for making pavments to Siates
which have submiited, and had approved by the Secretary
of Health, Educanon and Welfare, State plans for medical
assistance. "

It is clear that the program is intended {o assist States to provide medical
services to p=2ople in need. The distinction between the ultmxato purpose of
the assistance (imadical assistance for pecple in nced) and the direct recipient
of the assistunce (States) is clear. There is no authority to make ¢grants di-
rectly to providers or even to an individual in need of medical assistance. Tis
assistance is to go to States to carry out thmr responsibilities to the residents
of their States, rather than in fulfiliment of a direct Federal responsinility,
and the FGCA does not change that basic author:’z“uon. However, tihiere are
many situations where HEW would have authority to contract for services in
connection with its own administration of the prozram. For example, HEW
might contraat with a firm to help assess State program compliance. Sce
42 U.S.C. § 1396c (1970).

CETA

While the lledicaid examnle seems= obvious, it illustrates principies that
seem to becoms= elusive in difficult or ambiguous cases. Tx CETA prosram
(The Combprehensive Emplovment and T-aining Act, 29 U.S.(, § 801 (19276)
as amended | by 95 Pub. L. No. 95-524, 92 Stat. 1912, October 27, 1973)
(citations to this program are to the U.S. Code sections as amended by the
1978 Act)) is a program with a much more comnlicated design. ‘The principal
purpose of this program, as written since passace of the FOCA Act, ave a0l
framed to answer FGCA Ant questions as neatly as in the Medicaid exninple.
The 1978 CiiTA amendments provide, at 29 U.5.C. § 801, as follows:
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"It is the purpose of this chapter to provide job training
and emploviment onpportunities Yor economically disadvantared,
unemployed, or underemployed persens which will result in an
increase in their earned income, and to assure that training
and other services lead to maximam employment opoortunities
and enhance seif-sufiiciency by establishing a flexible, coordi-
nated, and decentralized system of Federal, State and local
programs. It is further the purpose of this chapter to provide
for the maximum feasible coordination of p'ans, programs, and
activities under this chapter with economic development, com-
munity development, and related activities, such as vocational
education, vocational rehabilitation, public assistance, self-
employment training, and social service programs."

There is little doubt, however, from references to a ''deceniralized system
of Federal, Siate and local programs'' in the statement of purpose section,
later sections such as 29 U.S.C. § 814 where the regiirements of the prime
sponsors' comprzhensive employment and training plans are spelled out,
references in 29 U.S.C. §§ £15 and 816 to 'financial assistance uader this
chapter", and other similavr references, that CETA is primarily a program
to assist prime sponsors to provide cmployment and training to eligible
trainees. Additionally, the Secretary of Labor is empowered to fund special
programs such as a special program of local workshops to frain youths and
others to be owners and managers of small businesses (29 UJ.S.C. § 871(g))
and a special program to train perscnnel to work with and assist the handi-
capped (29 U.S.C. § 876(b)).

Finally, the Secretary is required to establish an experimental program
as follows:

""The Secretary shall establish a program of experimental,
developmental, demonstration, and pilot projects, throuch
grants to or contracts with public agencies or private organi-
zations, for the purpose of imoroving techniques and demon-
strating the effectiveness of specialized m=thods in meeting
employment and training problems. Nothing in this subsection
shall authorize the Secretary to carrv out employment procrams
experimenting with subsidized wages in the private sector or
wages less than wages established by the Fair lLabor Standards
Act of 1923 for emplovment subicet to that Act. In cavrving out
this subsectiicn, the Sccretary shall consult with such olher
agencies as mzy be appropriate. Where programs under this
section require insiitufional training, appropriate arranccements
for such training shall be agreed to by the Secretary and the
Secretary of Iealth, Education, and Welfare. "

is given broad authority:
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'""The Secretary ma2y make such grants, contracts, or agree-
ments, establish such procedures and make such payments, in
installments and in advance or byvwav of reimbursement, or
otherwise allocate or cexpend funids made available under this
chapter, as deemed necessary to carry out the provisions of
this chapter = = %," 29 U.S.C. § 823(b).

The question of the correct instrument is difficult to answer as purposes
assume close to egual weicht; for example, a prozram might be funded to
test and demonstrate a particular method by which cities can train vouth.
The transactio:n is intended to produce a replicable design that the Depart-
ment of Labor can provide as a model to other cities. See B-195163, 58
Comp. Gen. 676, July 25, 1979. The question of whether the Government
in such circumstances is buying demonstration results or supporting and

stimulating innovation is difficult to answer.

Agency Discretion

Where program authority can justify a choice of instruments and it is dif-
ficult to say that assistance or procurement is the principal purpose of the
transaction, agencies have discretion and should exercise the discipline noted
in the legislative history of the FGCA in their choice of instruments. Similar
considerations must go into the choice of grant or cooperative agreement
based on the extent of grantor involvement.

It can be assumed that choices of instruments will be made that rest on
considerations that include pre-FGCA grant assumptions and other consider-
ations not explicitly recognized by the Act. Where the recipient is a State
or local government, there will be a tendency to use assistance instruments.

It should be kept in mind, however, that the first level analysis of agency
authority to enter into the kind of transaztion envisioned is not really a matter
of discretion--the statutory authority is either there or is not there, recard-
less of agency preference, although agency authority may be difficult to d=-
termine and require the exercise of a substantial amount of judgment (see DOZ
Acting General Couasel memorandum). Where called upon to decide questicns
of agency authority, normal statutory interpretation rules stili applv, althouzz
in close cases we would give considerable weight to the administering agzencw =
interpretation of its own autherity. The net effect mayv be to greatly increace
the number of grants made by agencies in close cases--even in situations wniic:
traditionally had been handled as procurements.

The "Third Partyv' Rule

As illustrated by the Medicaid and CTETA exambnles, program authorities
usually indicate a public purpose and identify who is {o carry it ount. While
the public purpose and the class that may receive the ultimate banefits of a

- 10 -
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\ ; coinzide with the organizations that a Fedaral agency is author-
fze ™ i a'*s'f‘z. iho s often will not, as was the case in the two 2tamples. For
e "uct ihat Mo \u('*ld s purpnse is to facilifate the provision of
'ices to people in n2ed or that CETA's nrime soonsor orogram
i ol ;._n:d to liely in the establishment of a1 emvlovment and wraining pro-
in: Tor the poor and the under or unemploved does nat mean {nat thp Gov-~-
waent is anihorized to provide direct assistance to people in need of
medical services or of employment or fraining programs. The ultimate
parpose of the program is largely irrelevant in deferimining whether an
a.'s:s"-st nce or a procurement relationship is authorized for a particular trans-
aciion. Medicare (42 U.S.C. § 1395 et srq.) which has similar objectives
to aledicaid for a different group of beneciiclaries retains responsibility at the

" Fe:d s.:ml level for carrying out the program =z21d does not place the Govern-
-ment in an assisiance relationship to another's prime responsibility.

Acco*ding?y, what is of importance in answerinz the question of whether
an assistonce relationship is authorized is the determination of who has
resnonsibility for the function at the heart of the program. In the case of
Mediceaid, the statute recognizes the responsibility for carrying out the pro-
gram (o be the States'; under Medicare, the Federal Government retains

responsinility. In some program authorities, as in the case of the CETA
special prograwms, there seems to beé an option.

With this understanding in mind, the so called "third party' arrangements
are casier to understand. A third partiy situation arises where an assistance
relaiicnship to specified recipients is autnorized, but the ['ederal srzantor
delivers the assistance to the authorized recipients bv utilizing another party.
An exaniple is where an agency is authorized to provic de technical assistance
to a certain level of local government, but rather than provide it directiv
through agency staff, the agency arranzcs with an organization having the re-
quired cxpertise to provide the ‘assistance for it. This expert organization is
the "third v)arty " (The Medicaid relationship between the States and those
receiving medical services is not a third party arrangement since the States
are tle class autnorized to be assisted.) Of course the cranting agency could
provide grant funds to the State or local government te procure its own assist-
ance. This is not the kind of third party situation with which we were concerne

In third pariv situations the question "1‘1‘385 as to whether it is possible
to mzke a grant 1o an organizaiion that, while not a membear of the class eliz
to ro cm'.'e aSanct nce direcily from the Government, performs a funciion tha
helps deliver the ederal agsislance fo an eligible recipient. The arvument
thatl agencies may use cranis in third partyv situations depends upon the view
that such arrangoiments are not rfor the ''dircct beneiit or use of the Federal
Governﬁmnt’ since third par ties are used by agencies to pass on the benerits
to recipients. This view is sunported by the following excerpt from the
}egishtwo history:

1%
1

- 11 -
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"Subsection 4(2) reads, 'whenever an ex=cutive azency
determines in a specific instance that the use of a contract
is appronriate.’' This subsection accommodaties situations

" in which an azency determines that specific nublic neceds can
be satisficed best bv using the procurement process. tor
example, subsection 4(2) would cover the two-step situation
in which a federal agency may procure medicines which it
then 'grants' to non-IFederal hospitals. This subsection does
not allow agencies to ignore sections 5 and 6. Compliance with
the requirements of sections 4, 5, and 6 will necessitate d=-
liberate and conscious agency determinations of the choice of
instrument to be employed.” S. Rep., id at 9.

This position in practice permits grants or cooperative agreements to be used
in lieu of traditional procurements and may, in a number of situations, con-
stitute a misuse of grants. However, OMII has been reluctant to come forth
with firm guidelines on what would constitute justification for the choice of

an assistance instrument. See draft "OMB Raport oa Federal Systems
Management Pursuant to P.L. 95-224," January i4, 1980, at pages 25 and

34. As aresult of OMI3's position or lack of one--agencies have a choice
among instruments in third party situations.

We believe the issue can be resolved--but should be resolved by OMB.
In order to do 30, it must be determined whether the "direct bznefit cr use
of the Federal Government' language of section 4(1) of the FGCA Act is
applicable to third parties who supplyv assistance, at the reguest of the
Goverament, to the agency's statutory beneliciaries. In these situations,
an organization is used to assist the Governmen! to carry out its assistance
function. Where this is the case, we think it could be avrgued that the Govern-
ment is procuring a service for its own use since the provision of assistance
as auihorized by the program statutes is a governmental function. Assisting

- the Governament to carry out its own functions is not grant "assistance’ as

conteminlated by the FGCA, it is a procurement relalionship. Accordinzly,
the rule may be siated that where the recipient of an award is not an orcanizat:-
that the Federzal grantor is authorized to assist, but is merely being used 10
provide a service to another entity which is eligible for assistance, the proper
instrument is a contract. In the context of the F(#ZA, there anvear to be two
relationships involved in "third party’ situaiions: first, the contract with

the organization that helps the Governmeat provide assistance, and second,
the grant or cooperative agrecement that provides money, goods or services

to those eligible to receive assistance.

The problem with reaching this result is the ambiguity raised by the legisiza-

tive history on s=ction 4(2) quoted above. The quoied lanzuage can be read as
an understanding on the part of Congress that section 4(2) was aacessary to
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allow agencies to use procurement instruments in third partv situations. How-
ever, this siatement also cryptically throws the question bazk upon the basic
framework of sections 4, 5 and 6. ‘[i2 source of this sratement in the Com-
mittee report can be found in the hearings that the Senate conducted on the
1974 version of the bill (5. 3514, 23rd Congress) that eventually became the
FGCZA Act. Fedecral Grant and Cooperative Asreement Act IHearines on 5. 332
Before the Ad lloc Subcommittee on Federal PProcurement and the Subcommitic:
on Intergovernmental Relations of the Committee on Government Operations,
Cong. 105-107, 138-160 (1974). DPertinent excerpts from the hearing are attache
In the course of the hearing the guesiion was raised as to whether it :might not
be psssible to place various prozrams under any one of the three instruments.
The Senators who conducted the hearing used the two step transaction d2scritec
above in the Committee report to illustrate the problem. Each Senator agreecd
that two siep transactions should be by contract and that if agencies used this
provision to award grants or coopsrative agreements, it would be contrary to
their intent. It was in this light that it was suggested that section 4(1), because
of its "'direct henefit or us2" language may not permit agencies to use a contras
in two step situations. As a result, the Senators focused on Section 4(2) becaus
they were not aware that Section 4(1) can be read as requiring a contract. Thel
comments on the matter reflect a concern that because of the wording of
Section 4(2) which seems to give agencies discretion, their views might b2
overlooked after passage of the act. In this context, it is possible to see the
ambiguities contained in the 1977 Senaie Commitiee report language, which is
similar to and the apparently comes from the Senate Committee Report cn

S. 3514, 93rd Congress. S. Rep. 93-1239 at 29,

Given this legislative background, it is possible to summarize congressionz
intent as follows: if the Act is interpreted as permitting agencies to use grants
or cooperative agreements to acquire drugs which are in turn provided io a
grantee, Section 4(2) should be understood as an expression of congressional

_intent that such arrangements should be contracts. Under such a reading,
section 4(2) acts as a second line of defense. Accordingly, if the primary

authority of Section 4(1) is read to cover the first part of a two step irans-
action, the intent of Conzress is accomplished without resort to the vagaries
of Section 4(2). We see no reason to prefer language in a Committee report
that seems, when read in isolation, to require an anomolous result, when
the language of the act can be read to carry out the basic intent of the statute.
There seems very little difference bertween the two-step situation deseribed
in the Committee report where the Government acquires drugs to give o
grantees and a situation where it, instead, pavs a drug company 10 provide
the drugs to the grantee. IEither of these situations meets our definition of

a third party situation.

In our recent decisions, Burgos & Associates, Inc., B-194140, 53 Comp.
Gen. , Septoember 13, 1979, and tioomsobury \vest, [ne,, B-194229,
September 20, 1979, we concluded 1that botn 111.w and The Office of Minority
Business Enterprise (OMBIZ) had authority to make grants to organizaiions
that would provide technical assisiance to other organizations.
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Buregos and Bloomsbury did not go into a {irst level analysis of the pro-
granr authority, as distinguished from the Grant and Cooperative Agreement
Act authority, for the use of a zrant instrument. In the first case, Burgos,
Executive Order No. 11625, October 13, 1971, which established OMBE, the
grantor agency, clearly speaks of authority to provide assistance to public
and private organizations so that they in turn may render technical and
management assistance to minority business enterprises. The appropria-
tion act, Pub. L. No. 95-431, 92 Stat. 1032, specifically mentions that the
funds appropriated are available for grants. However, the decision was
justified, not on the above grounds, but because the decision to switch to
a grant mechanism was authorized by the FGCA.

In the second case, Bloomsburv, the Office of Education is authorized
to provide technical assistance to public schools. Section 2000c-2 of Title
42 of the United States Code provides:

""The Commissioner is authorized, upon the application
of any school board, State, municipality, school district,
or other governmental unit legally responsible for operating
a public school or schools, to render technical assistance
to such applicant in the preparation, adoption and implemen-
tation of plans for the dzsegregation of public schools. Such
technical assistance may, among other activities, include
making available to such agencies information regarding
‘effective methods of coping with special educational problems
occasioned by desegregation, and making available to such
agencies personnel of the Oifice of Education or other persons
specially equipped to advise and assist them in coping with such
problems.' (Emphasis added.)

There is no suggestion in this provision that technical assistance to school
systems is the responsibility of anyone other than the Commissioner of Edu-
cation, although of course he could contract with private persons to perform
his duties for him. Also the provision does not state that the Office of Edu-
cation is authorized to provide assistance to a public or private organization
which in turn may provide techaical assistance to the public schools, unlike
the situation in the first case. In this instance, cur decision construed the
FGCA as enlarging an agency's authority {o provide grant assistance. In
Bloomsbury the absence of any analysis of how an assistance relationship
can be found to be authorized by section 2000c-2, leaves it unclear as to
what, if any, limit exists on an agency's choice of instruments.

As it stands, Bloomsbury, as well as OMB's position that it cannot
resolve the third partv problem, in effect adopt bv default the argument
that section 4(1) requires third party arrangements to be by grant or
cooperative agreement with section 4(2) providing the discretionarv author-
ity to use a contract. We believe it would be appropriate, given O\M3's
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responsibilities under the act, to provide OMB with the substance of our con-
trary thinking concerning third party arrangements. We would also acknowledze
that'an interpretation making third party arrangements subject to section 4(1) ¢
the Act is a matter for its discretion, in view of its authority to issue guidance.

Section 3(5) Exceptions

An audit report has raised a question concerning the interpretation of
the exceptwq for loans from the def1n1t1on of grants or cooperative agree-
ments in section 3(5) of the FGCA. See' Better Controls Needed over Cash
Advances by the Department of Health, Education, and Welfare, ' FGMSD-80-4,
B-164031. Similar questions may arise concerning the other exceptions in
section 3(5) for direct Federal cash assistance to 1nd1v1duals, subsidies,
loan guarantees and insurance.

The question raised in the audit report was whether three student loan

programs can be called grants or whether they are excepted loans. Under
the programs, the National Direct Student Loan Program (20 U.S.C. § 1087aa
(1976) et seq.) the Health Professions Student Loan Program (42 U.S.C. § 204“1
(1976) et seq. ), and the Nursing Student Loan Program (42 U.S.C. § 297a (1976
et seq.), HEW contributes money to a college or university fund established
b'SrT school to make loans to students. Tne Federal contributions are called

"capital contributions, ' which are returnable to the Government beginning
after a period fixed in the statutes. Repayments are called "capital distribu-
tions'' and the Government shares in these at the ratio of its contribution to
that of the school. However, the total contribution may not be recoverable
because it may be diminished, depending on the program, by defaulted student
loans, administrative expenses, including collection costs, and student loans
cancelled for certain public service by the student.

In concluding that the programs are grant programs rather than loans to
the schools for purposes of the FGCA, an HEW Office of General Counsel
memorandum said:

"In reaching the conclusion that the payments under the three
student loan programs are grants, made pursuant to agree-
menats, I am aware that the statutes authorizing the three
programs provide for a distribution to the Government and
to the participating institution from each loan fund at the
conclusion of the loan programs (NDSL--20 U.S.C. 1087ff;
HPSL--42 U.S.C. 294c; NSL--42 U.S.C. 297e). Provision
for distribution of the assets from the loan fund does not,
however, alter the character of the relaiionship betwveen
the Government and the participating institution. That
relationship, as noted above, is an assistance relationship

- governed by the terms of a grant agreement, "
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We agree. The HEW conclusion seems 1 reasonable application of the FGCA

to HEW's authority. Our auditor' analysis n{ the transaction as a loan was basec

on the conclusion that in order to "wcount for the funds outstanding and potentialix
recoverable by the Government, it would Le neceszary to treat the bederal con-
tributions to the schools as loans. There is no reason why a 'grant’ should not
be treated as a loan for accounting purpose if that approach is necessary to
adequately account for Government funds and HEW is apparently willing to
attempt to do so.

HEW's legal ana1y51s reached its conclusion without using an argument
that may appear in later cases that even if the loan programs were loans in some
part, they were not "'only'" loans. See, sectiion 3(5) of the FGCA Act, quoted
above, which suggests that if any of the excepted kinds of programs contains
any element of non-excepted assistance, the program must use grant or
cooperative agreement mstruments. ;

A Summary_

Each agency's program authority must be analyzed to identify the type
or types of relationships authorized and the circumstances under which each
authorized relationship can be entered into without regard to the presence of
specific words such as '"'grant" in their program legislation. Oace authority
is found, the legal instrument (contract, grant, or cooperative agreement)
that fits the arrangement as contemplated mist be used, using the definitions
in the FGCA for guidance as to which instrument is appropriate.

In determining the extent of agency authority, usual rules of statutory
interpretation apply. \Where an agency has authority to enter into both a
procurement and an assistance relationship to carry out the particular pro-
gram, it has authority to exercise discretion in choosing which relationship
to form in each particular case. However, we should communicate to OLIB
our view that where the agency is authorized to provide assistance only to a
certain class of recipients, the funding of a third-party intermediary to provide
the assistance to the authorized recipient of assistance should be by contract.
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