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Jan%ﬁ. van Horne, Esq., McDermott, Will & Emery, for the
protester.

Harriet J. Halper, fsq,, Department of the Navy, for the
agency.

Scott H., Riback, Esq,, Office of the Genaral Counsel, GAaO,
participated in the preparation of the daecision.

DIGEST

B I .~ R T o R
Protest’against the award of-a:cooperative ‘agrsement under
the authority of thefFederal Technology Transfer. Act)(FTTA),
15:U.S.C..§ 3710a /(1988), is dismissed ‘as untimely where,
affar ‘filing general protest against use of codperative
agreement instead of competitiva procurement, protester was
spacifically advised by agency that it had acted pursuant to
authority under FTTA, and did not protest on this specific
basis until more than 10 working days after being so
advised.

DECIBION

o R SR g o ey o ST T
Spire.Corporation;protests tha awardfof ia\Coopstative
resaarchiand-develdpmant agieement (CRADA):to“Implant
Sciefices Corporation by theiDepartment:of the Navy, Naval
Research-Laboratory. The CRADA involves the right to uase of
an-ion‘implanter owned by the Navy. Spire contends that the
agency improperly entered into a CRADA rather than
conductinp a competitive procurement and awarding a

contract,

o -~

\

We dismiss the protest,

Under a coop‘rﬁﬁiv- agreement entered into betwsen tha Navy
and Spire in 1988, Spire was given control over the ion
implanter in issue. Spire's cooperative agreement, unlike

'an ion implanter is a davice used to implant eledtrically

active elements into the surface of various articles (such

as aircraft components) to enhance the durability and anti-
corrosive properties of the implanted material,
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the current CRADA, was executed under the authority of the
Fedaral Grant and Cooperative Aqreement ‘Act (FGCA),
31.U,8,C, § 6301 et meq, - (1988) Pursuant to that
agreement, Spire was provided with the ion implanter and,
among other things, was required to provide the Navy with
1,750 hours of facility operation time over the course of
5 yeare.

By ‘letter- deted ié%het 12,_1994,§£pe Hevy's contrectlnq
officer - directedeSpire “to shut? down the ion implanter ‘and
prepare it.for shipment,: This letter stated that the Navy
had executed "a: cooperative agreement with Implant Sciences,
and that the ion” implanter would be necessary for the
parties to ‘proceed under that agreement, By. letter dated
August 23, Spire,proteeted the_Navy's award of the .
cooperative agreement -to ‘our Office; Spire alleged ‘that the
Navy had improperly awarded the cooperative agreement to
Implant Sciences in violation of the FGCA, Thereafter, in a
letter to Spire dated August 29, the Navy stated that:

"[t]he agreement entered into with Implant

Sciences Corporation is not a cooperative

agreement 'similar to the one with Spire. Rather,

it was executed under the authority of the

[Federal Technology Transfer Act (FTTA), 15 U.S.cC.

§ 3710a (1933)] "

.' [ LY ;i'i"-’\ = ‘% "—Jl

In a Septemberqzﬂtletter tor Spire, the Navy “Yeiterated the
fact that a. CRADA\under*thegauthority of the ‘FTTA had been
entered .into With Implant‘Sciencee.; Spire:took no action
based on: the Auguet&ZQ or“September 22 letters.« The Navy
filedpite*adminietrative réportiuin our Ofrice onr I
September zguﬁ,The report ‘disciissed at leAgth: the  fact that
the "CRADA entered lnto “bet¥Ween the Navy and: Implant Sciences
had .been exeeuted pureuant to the FTTA rather than the FGCA.
In-its comments dn the'report, Spire maintained for the
first time that the award of the CRADA viclated the
requiremente of the FTTA.
Under ourzBid Proteet Re ulatio e, proteete euch as this
must heﬁfiled no*later than‘logworkinq days -after -the basis
for: proteet was .or "should hav §peen known., 4 GIF/R.
§.:2152'(a8) (2)... (1994).b Although ‘Spire initially.. timely

protee;ed the’ propriety of’the Navy's entérifg™into a
codpérative agreement, it did not raise any-arguments- s
concerning the agency's use of a CRADA--uider the specific
authority of the FTTA-<Until it filed its October 14 ‘report
comments. This was substantially more than 10 working days
after Spire was first anprised of the basis for the agency's

actions in the August 29 letter. The argument therefore is
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untimely, See TAAS-Israel Indus.. IRg., B-251789,3,
Jan. 14, 1994, 94-1 CPD § 197;
L.P,, B-256586; B-256586.2, HEY 9, 1994, 94“1 CPD § 300.

Spire maintains’ that there is no relaG%%t “distipction
between a cccpcrativa aqreament executed under the authority
of :the FGCA and one executed .iirder the authority of the
FTTA, and concludes that its initial generalized protest
sufficiently raised tha pivotal issue here,

u.t**‘i.L LEE =
We: disagree.JFThc FGCA .sats torth qeneral parameters for
using:a cooperativa agraoment “or ‘grant . instaad Oof A
compotitive procurement&giln those limited’ circumatagces
where/ve . review.an agency s’ use of a cooperative agréefient
cntcrcd into under they a'%hority ‘of ‘the "FGCA,iwe {cofsider
whetiier the uqancy'u nctions are proper- iqgliqht*otgthe
actéggparamaters, a prctaster must show that the? ‘agancy
improperly used-a cooperative ‘agreement whcreta competitive

procirement should have been used, See

, 65 Comp. Gen. 605 (1986); see

Mﬂmmm
glggogixig“agtign_lnggL 61 Comp. Gen, 637 (1982), 82-2 CPD

ThanTTA sats forth specific requireﬁgﬁta for using A cRADA

B T ki i B T A

qaneral matter,%pRADAs under. thejFTTA mayrcnly ‘be’ uséﬂ where
thazpurpose .0f; thggggreemont“istto transfer technology from
a federal: laboratcry ‘tova) nonfedaral: entity for théﬁpurpose
offconducting spocifiad%&cientiric Tre8eATChIOr. “development
workzin collaboration With the nénfederal” entlty.-wls U.s.cC.
55v3702, 3710a(c)(2)t(1988) rGiven thegmcre specific T
requirements under” fhciFTTA,Pthe sterms: of! that'statute ‘would
be:the basis for: dutarmining*whether a _CRADA wWas“appropriate
here. It tollows*that the aqoncy's actions would have to bhe
shown to be impefmissible under the terms of the FTTA in
order for our Office to cbject to the agency's use of a
CRADA. 8Since Spire did not challenge the agency's actions
in terms of the FTTA in its original protest, that protest

’We mlso note that; while not dispositive of this matter,
Spire has been fully aware since 1988, when Spire was
awarded its cooperative agreement, that the agency was
making the ion implanter available by cooperative agreement.
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was inadequate to raise what ulﬁimitély became the
determinative issue, Again, whilp Spire did argue in terms
of the FTTA in its comments, those arguments were untimely.

The protest is dismissed,

John M. Melody
Assistant General Counsel
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