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DIG!IT

1. COntention that agenoy improperly accepted two offerors’
technicaljpropoeals submitted in response to the first step
of a two-step negotiated procurement is deriied where the
record- shows that the agency reasonably concluded that the
technical proposals met all of the escential requirements of
the solicitation,
2, Proteeter'l chablenge‘that*theﬁrequest1}3r“3%icew
roposals“issued as: thelsecond step*bt aigyo-step negotiated
procurément:iis ‘flawed" £ér faillras o incdllide¥a dost realism
revieggﬁnd for chooeinq not to- coneider‘traneition ‘costs to
theﬁqovernment as partﬂor the . agency's evaluation “of ‘prices
is” denied where the agency reasonably. ‘concluded that ' the
preeence of adéquate price competition 'precluded the need
for‘a cost realism review, and decided that the effect of
-considerinq transition costs would favor the previous
1ncumbent and would hinder competition.

DEGTBION )
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Huqhgigyiusr$:ﬁ§$¥?% Comg%hy protestggthe decision of

the’ DepartmenthféxheWAir Force: that® Harconi1D namics,
Ino.fand Raytheon Company submitted acceptable teohnlcal
proposals in‘ Leeponse to request ‘for technical proposals
(RFTP) No. F42630- 93~R-27074, ‘issued for follow-on ...
engineering: servioee, called Weapon System Support (WSS),
for the AGM-65D, AGM- 55F, and AGM-65G Maverick Missiles,
Hughes argues that only it can perform these services, and
that the agency's conclusion that Marconi and Raytheon
submitted acceptable technical proposals is unreasonable.



Hughes also challanges certain solicitation provisions
included in the step-two price competition,

We deny the protest,

BACKGROUND

Thie protest ia the socond rev1ew oréghis. ? curement by
ouraOffiﬂe. « Iithe earlior case;; i ce
B-252318, -Junaiil, 1993, ‘931 cBb- g 475,our-Office . .
sustained? ajproteet by {Marconi. challenqing the Air Force's
decision . tofprocure thiese services sole-source fromZHuglies,
withdut ‘pérmittifig othir pofential ‘offerors to compete for
the opportunity‘to perform the work.ﬂﬁln ‘holding that the
agency should convene at least a limited competition for
these services, our prior decision®concluded that neither
Hughes proprietary data, special equipment or facilities,
nor the estimated time of the remaining contract, justified
forgoing the benefits of competition.

Specifically, with reepect o proprietary data, oir” decision
concluded ‘that: (1) -the;amount ;of Hiughes proprietary data
needed 'to’ service the. Haverick missiles .was overstated by
the agenoy,,(z) Maxcanii tmade a:isibstantial, detailed and
well-reéasoned showing that it°would be able to perfora these
services without using any Hughes proprietary data; and
(3) Marconi cast subhstantial doubt on both the validity of
Hughes's claim to proprietary rights for this data, and the
Alr Force's claimed cost of purchasing such data from
Hughes, if needed. )

ﬂvﬁ. iz{%ﬁi ‘‘‘‘‘
With;gespect toifacilities and*equipm§%tr our;gé%%ﬁion
concluded‘thatﬁnarooni provided oonvinoinq*evidence,
including :the views of Air}Foroe teohnical—personnel that
its*own’ capabilities, ‘combined With? ‘certain equipment at the
Guided Weapons Evaluation Facility et“Eglin Air Force Base,
would¥permit Marconi to ‘perform’the neéded services.
Finally, our decision rejected the ‘agency's contention that
the remaining time for performance of these services--
estimated as a maFter of months--would not justify the cost
of a competition.

In response to our decision in® ng;ggnl the Air Force
decided to hold a competition for theee serviceu, and
structured its competitjon in the form of a two-step
negotiated procurement.” Included in the RFTP issued

'For 'the record, we note that the RFTP at issue now is for
1 base year and 2 option years.

*fhis form of procurement is a negotiated v1riation of two-
step sealed bidding. See Federal Acquisition Regulatinn

(FAR) subpart 14.5; Infotec Dev., Inc., B~215568, Sept. §,

(continued...)

2 B~257627.2



on- Hnrch 1, ‘1994, for. stepgone of the prucurament was a
document . entitled, nstatement Of Work for the Weapon System
Support for the Infrared Miverick Weapon System, Ws-318."
As explained iy our prior decision, the Infrared (IR)
Maverick is the last variation in a series of Maverick
Miasmiles produced for the Air‘'Force over the last 25 years.
Previous versions of the missile included the Television
(TV; Mavarick, and ‘the Lasar Maverick,

f e = s “Ep o A s
The statement of . work (SOW): defined the efiort £ar. the
Dy Fraﬂnd G.versiona" ofgthe missile--the IR’ veraions--to
include""eystems engineering, systems safety;4c¢onfiquration
management, aircratt inteqration!;on ~call technical support,
and logistical ‘and technical; support tof Air Force, Navy and
Foreign*Military Sales operations units." Offarors were
also required to manage the ‘product baselines for these
missiles. SOW €1 1,1, In addition to .the IR missiles, the
SOW anticipated caertain specified technical support for the
A, B, and E veraions of the misaile--the TV and Laser
versions--and for two other missiles, the GBU~15 and the
SLAM,
ThelRFTP identified seven evaluation ractors, each ot which
was*equal in weight:: Theseﬁwere.¢~(1) syateme/project
managemept, (2) systems’ enqineering, (3) inteicface support;
(4).’engineering chafige technical support; (5) aircraft
integration; (6) training and live launch support; and .
(7)-technical support. Offerors were advised that for each
evaluation factor, the agency would assess compliance with
reqiirements, soundness of approach, and undersianding the
requirement .
The RFTP further advised;that the agenc”jwould attempt to
regolve proposal’ inadequaciee bynissuing ‘clarification
requests (CRs) and ‘deficiency, reports (DRs)._. CRs were to
be used.. toi*equest ‘more -information about" ‘a. specified topic,
while, DRs were to- ~be used to notify an offeror of an.
unacceptable or inadequate element of the proposal. The
RFTP anticipated that offerors would be allowed to attempt
to address deficiencies and propose corrective soclutions
where needed.

In response to the RFTP, the Air Force received technical
proposals from Hughes, Harcdni and Raytheon; convened an
evaluation panel to review the proposals; and prepared CRs
and DRs for each offeror. The proposal of Marconl clearly

2(...continued) ;

1989, 89~2 CPD {: 21bgﬁ71n this approach, the agency raeguests
technical proposals, without prices; in step’one, and
reqaires the submission of pricing information in response
to a request for pricing proposals in step two. For
purposes of the challenge to the step-one evaluations here,
we see no essential differ<nce between the two methods. Jd.
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coricarned the evaluatorg--theyiissued dpproximately’s4 CRs
and 710 DRs, . to.each.of which;Marconi provided a written
response, Thdgﬁfﬁﬁbii{Tpfunayﬁﬁéon"friggared approximately
27 CRs, to which Raytheon regponded,” After reviewing the
responses of Marconi and Raytheon to the areas of agency
concern, the Air Force qecided that both had submitted
acceptable technical proposala,

pEpa ST T

O CEEE v G ol LU T
Oon June;2;.the Alr /Force.notified Hé%%ﬁs;thataitqgﬁfgbosal
was .acceptahle and .provided:Hughes with ‘the request.for
price '‘proposals’ (RFP).. The:RFP sought’price propoéals by
July 6 foryl base year.followed: by twoil-year options,
The RFP raqueats fixédjprices for the system enginésring;.
data/configuration - management effort -and program management
effort, and time-and-materials (T&M) prices for varicus "on
call engineering-support tasks," The RFP advises that award
will be made to‘the lowest-priced offeror based on the sum
of the proposed prices for the fixed-price and T&M portions
of the contract for the pase vear and both option years.

This protest followed.
PROTESTER'S CONTENTIONS AND TIHELTN_ESS

= eln N kT Lol YT e e
Ingiggéﬁﬁitia;jﬁﬁﬁégkgjigﬁgﬁbsﬁﬁrguegﬁthat1hq;9ffgror other
than’Hughes can:perform;these “sUpport .services,. and that
theAir Forde Unreasonably concludgd that Marconi -and
Raytheon 'submitted ‘acceptable proposals, Hughes also argues
that:the:RFP governing the submission '6f step-two price
proposils ifiproperly fails to tonslder transition costs to
the “government asscciatediwithiselecting a new contractor,
includee 'T&M proviasions whiéh 'Hughes ‘claims are
impermissible in a two-step procurement, and lacks
procedures for a cost realism analysis of the proposals.

e AR SRR e R TG T e METLE R e S o Lo R I
TR Sen ey AN Ay CReon r equsstad thatiour ‘Office”dlaniss as
untimely?Hughes s protast’issies<related to the ability of
Marconi énd-Rﬁyﬁhédﬁ_tq?b?ﬁfofﬁ?%h@iéfhérflcéigﬁsBoth argue
thatiany challenge:tn thejability offother offerors to
perform:these Servicas should have bean raised in response
to.Marconi's protest against-the agéncy sole-soulce
decision, in which Hughes participated as an interested
party. See 4 C.F.R. § 21.2(a)(2) (1994),

WHile 'we ‘Agree with'tha ‘agency;and Raytheontthat many.of the
isdues>raised by Hughes were discissed*in“cur previous
decision--j%e,, whether #ny offercr could perform-these
services without Hughes proprietary data, and whether any
offeror would have the necessary facilities to perform these

services--the issue ncw is not whether the Air Force

*Hughes's proposal trigqérqﬂ~nine CRa, however, we will
assume thare was naver any ovarriding concern on the part of
the ?qency that Hughes would be unable to provide these
services,
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adequately justitieq ﬂisole-souro 'pd”i Famar . Rather, the
essence of Hughes's chellenge ;18 ghether :the“Alr.Force
properly determined that: arconi and- Raytheon submitted
accaptable technical ‘proposals’ given ‘the- particular,
requirenente afd evaluation: criteria set forth in the
RFTP.}, -In our view, Hugheo s challenge to the evaluﬂtion
assessinients made here is timely and -will be considered on
the merits. Likewise, we see nothing untimely in Hughes's
challenges to the provisions in the step-two RFP, which were
filed prior to the time for submission of step-two price
proposals. §See 4 C,F.R, § 21.2(a)(1).

EVALUATION OF TZCHNICAL PROPOSALS
A8 staé@%ﬁibove, the’ Aig%Forgeimere has agﬁgied Ia negotlated
variqtion ‘of -two-step; eeQIEdgﬁiaaing ngpnzg FAR subpart
145 wifh“FAR §- 15*609(d) ¥ i‘suora. ..Tn
furtherance of the-goal® or ‘maximized; oompetition, the glrst
step’ contemplates the qualification:Sf ‘as manywtechnical
proposals as - possible under;negotlation procedures._ ﬁgg
50/CoMp, GEN, 346, 354 (1970) ig
B- 226970 July 17, ‘1987, 87 2 CPD :9.56, This’ procadure
requires that‘technical proposala “comply with the basicgar
assential requirements of the-spacifications but’ does ‘not
require compliance with allfdetails.of the specificntlons.
53 COmp. Gen, 47 (1973).;. 50° Comp.*Gen. 337 (1970);

5 , B-221838;:B«221638.2, May 22, 1986, 86 1
CPD 9 478,.:.Thus, the acceptability of a step-one technical
proposal ‘should ‘not be affected by its failure to meet all
spacification details "if the procuring agency is satisfied
that the essential requirements of the specification will be
met.. " 50 Comp Gen, 337, 339, gnp:g

Al a.;:n.-i.
rrrrrr

Our reviewpof anﬁ?gency's technioal evaluation under an RFTP
is: limited to“whether sthe: evaluation was reasonable. Kay
LoHtn ﬁkgp 234509, June 16**1989;i39 1" CPD_ 1 567,
where -technical:supplias= orgservicee{are involved,utheg
contracting agenoyjs technical: judgmente aret entitled”to
great weight; we’will not :substifiite our judgmefitiforthe
contracting agency's unless:its .conclusions-are shown to be
arbitrary or otherwise unreasonable. ;Qngmiggl_ﬂga;g_ugmLLL
ing., B~232276, Dec, 13, 1988, 88-2 CPD § 590. Although an
agency should seek to qualify as many step-one technical
proposals as possible, Sytek, Inc., B-231789.2, Dec. 7,

‘e agree with%theﬂagencywto the extent that any- particular
Hughes challenqe*that fails to;ﬁoous on a requirement in the
RFTP, and argues ‘instead ‘that no other offeror could perform
these services, should have been raised either during the
Marconi protest, in a reconsideration request, or prior to
the submission of technical proposals in this procurement.
However, we did not agree that the protest, as a whole,
could be seen in this light.

5 B-257627.2



1988, 88-2 CPD 4 568, it may reject any proposal that fails
to meet essential requirements.

For the reasona stated below, and’ﬁd@gd%?%{%ﬁffiéviEw of the
RFTP requirements, the Marconi and’Raytheqn®proposals, the
CRs and DRs prepared by the-agency’and afjswered by_the
offerors, and the materials- provided-by-the avaluators--
ineluding the evaluator who disagreed with'the agency's
argesament of the Marconi and Raytheon proposals--we
conclude that the Air Force reasonably considered these
pProposals acceptahle, and reasonably invited both offerors
to submit price proposals along with Hughes,

Marconi's Proposal 7

R

The majority of Huéﬁ%s{sﬁﬁ}bﬁest fdgﬁ;ék’bﬁiéﬁﬁiallEQed
unacceptability of the technical proposal jubmitted by
Marconi, _.According to Hiighes, the Air Force unreasonably
concluded ‘that Marconi could perform the.services réquired
by the:RFTP because,;in-Hughes's view, Marconi lacked:

(1) "several elements "of the neceéssary computar.simulation
software; (2) in-depthrknowleédgeof-certain Maverick
components ‘available only -in documents which Hughes claims
are proprietary; and (3) knowledgeable persconnel without
improper reliance on former Hughes employees, that Hughes
says are barred by post-employment agreements from assisting
Marconi in performing these services,

Computer simulation capability

2y 4

In itsiEhallafige ‘to the agency's,aBsessmAntioE Marconi's
simulation -capabilities;: Highes "complaifigithat Marconi
lacks thai6-Degrées: of#Freedom: (6-DOF)HSSGttware ‘Modal, has
no "Haxdware in the Loopl, sifilatich capability fhas.
insufficient "All-Up Round (AUR) TearzDown/Build UpZand
Test Capability," and+hdsfa Nigh-riskiStb“Assembly. Test
Statlon¥for testing ciréuit”dards.. :Whilédwe .will not

set féFth here every 'Hughes challenge to”each’of these
capabilitids, ‘we ‘have considered each challenge in detail
and have’concluded that none of them states a basis for
concluding that the agency acted unreasonably in deciding

that Marconi's technical proposal was acceptable,

Forffﬁ?ﬁ%}?,gudféohi{s'abifityzﬁqigéﬁﬁlﬁpigis%ﬁdFEﬁgﬁel for
the ‘IR"Maverick system was;a concerniboth “in‘thisprotest
and in"the ‘earlier case. . The 6-DOF.:isza computeritool used
to predict the'movement and/or trajectory’cf a missile
during ‘launch and frese flight across:the entire range of
possible motions. To do this, the 6-DOF models portions of
the missile's saeker, autopilot, and control surfaces which

guide the missile from its launch to its intended target.
In response to the reduirement in the Sow at 3.3.1 directing

cfferors to propose capahility to perform computer
simulation of Maverick missile performance, Marconi

6 B-257627.2



acfﬁbwludged'that:ittlackad—existing,angp”bapabilityfbut

proposedito develop ‘and validate’that. capability Within
3-1/2 wonths- after award. 1In reviewing the proposed
approach;-'the Alr Force issued two DRs:addressing Marconi's
6-DOF -7apability, The first, DR~4, exXpressed concern about
the ‘amount of government-furnished {nformation:(GFI) Marconi
identified in its proposal as necessary to develop its 6-DOF
capability, The second, DR-5, stated that the time periocd
for developing the capability was too long,

Y

T A H

T S R I GRE L ey s JpEEs
Iﬁ§§§vigﬁiﬁgin;ggoni's ffiponﬁa;to}DRF4, thﬁﬁTHgFOrGB
stated that Marconijprovided a’detailéd approach .to the
problemtof~devaloping i6-DOF capabilityiby plahning“several
contingencina for performifig without -GFI. : The agency also
noted ‘thatin great deal of{GFl.was available for use, even
if .the GFI:iwas not comprehensive, “‘Bas@édioh this respc:. 3,
the ‘Ai}l\ Force concluded that Marconi Wéiild be.able to
diyelogwtﬁih capability even without the GFI jbut reasoned
that the ‘GFI that:isjavailable would assist Marconi..
Likewise, in reyiewing Marconi's response to%iDR-5,.the

Air ‘Force concluded that the 3~1/2 month development time
would ‘be acdceptable since recent past experience showec
infrequent use of 6-DOF .simulation to solve problems, and
since the Air Force was unaware of any current kgown task
requiring the immediate use of 6~DOF capability.

Acording to Hughes, the AirfForcefﬁaciﬁ?ﬁﬁithaﬁﬁéﬁé Marconi
propesaliwas ‘acceéptable’.in this areagyasZinreascnaple.
Regarding "this “issue, and others,  Hughés argues' that our
Office. should cénsider instead a’disséntiiig memorafidum in
thejrécord prepared by one of.‘the’evaluators,® . With
respectito ithe iasue of :6-DOF_capahility;"the evaluator
concluded:that the responses’of Marcéni:should¥not be viewed
as adequate:to overcome the deficiencjes :identified in DRs 4
and 5.::Hlighes also argues that the agency evaluation
materials on this point are insufficient to overcome the
specific expressions of concern identified in the dissenting

memorandum.

We consider reasonable and within7its discretion the Air
Force‘decision not to disqualify Marconi from the step-two
price competition because of Marconi's approach to
viu/eloping 6-DOF capahility. As stated above, the purpose
of conducting a two-step negotiated procurcment is to

. - S SO <" e e L e
5Inf§%ditibn, the Air Force explained;that the 3-1/2 month
period seemed less significant in 1ight of the fact that the
agency has had no contractor to perform these services since
Hughes's contract expired in early 1994.

‘We note that at least two other evaluators éﬁé?esséd
concerns about the optimism and risk of Marconi's proposal,
although these evaluators did not prepare a memorandum

dissenting from the overall evaluation conclusion.
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qualify an’ many potential oonpetitore as” poaaible, providinq
they '‘meet the agency's aessential requirements.,,ﬁgg 50 Comp.
Gen.~346, 13547Ygupra, - Here, the agency identified_problems
and- appropriately labeled ‘them as :serious, but ‘after
requirinq ‘Marconi to elaborate. ongitséapproach ‘and to -
prepare contingencies to work:arouhqd the: possihility that
certain GFI might be, unavailable,;concluded that the overall
responseivas: -acceptable, Similarly, after expressing
concernsyabout?the 3-1/3. month; period ‘Marconi proposed ‘for
developinq 6~-DOF capability, theﬁhir Force reconsidered its
viey. after focusing on the frequency ‘of past‘use of this
capability, Since the Air Fof¥ce Considered .these issues in
light of-its actual needs, with an eye towards increasing
competition, and did not abandon the essential requiraments
of its solicitation, ve find that the decision was
reasonablae,

We~ qlao disagrae that the evaluation materials were
ineufficient ‘to- support an:agéfcy decision coqtrary to the
views:of - thoddissenting evaluator,. While we~ ‘respect the
haalthy‘aissent of ;aguncy personnel,.we note that™it is not
unusual-.for ‘individual- evaluatorsgpo ‘have disparate,
subjective Juidgments whichiare: ‘subject to reasonable
differences of opinion. Hniaxﬂ_ﬂﬂrnlp B-232634, Jan. 25,
1989, 89~1 CPD § 75. The dissent in this case, while
appropriate for consideration in the final decision-making,
does not mandate a conclusion on our part that the agency
acted improperly when it decided that the Marconi proposal
was accept*ble. IQA

Witﬁ?raspeotagg,the ovaluation materials, weénote Eﬁ%t the
agenoyghere conduoted aggevaluationﬂby exoeption—-i*e;"it
idéntifieqd’ through CRs “3nd DRs the areas where the:proposal
needeqﬁgdditionaldattention., We haverexpressly. reoognized
thatifhe usejof CRs and’DRs;is“a’ valig;methodgof evaluating
technical proposals submitted inaresponse tofstep ‘one of a
two-atep ‘procurement. 'V SyaE L iy B- 220423:;
B-220423 2,- Mar.$18,l1986, '86=1 _CPD" !w264. Whila the Air
Forcé“aid not’ consolidate its’ viaws ;:into one: evaluation
memorandum, the:54 CRs and:10% DRs A'ssued to Marooni and the
breadth of “the7issues ralsed- thereinﬁand respondéd > to, shows
fhatﬁghe ‘Alr ‘Force, in fact,’ thoroughly ‘reviewed ‘Marconi's
proposal.t Further, the record includes a memorandum to the
filesexpregsly rejecting the views expressed in the
dissenting ‘memorandum, and Hnghes has not succeeded in
showing that this decision was unreascnable. See Unisys

Corp., supra.

A second examplo of our oonclusion regarding simulaticn
capability concerns the "All-Up Round’ (AUR) Tear
Down/Build Up and Test Capability" and involves issues
gimilar to those discussed above. In this area, section 7

?"All-up round" refers to a complete, ready-to~fire missile.
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of.gﬁe;@gcﬂﬁfﬁilﬂﬁfﬁﬁgﬁglﬁpgabiratidﬂirnstrﬁcéiohsfadyised
potential ‘offerors-to:M"describe in detail the proceduras and
technical approach to be used -in the event of a misgile
anomaly- investigation that would require significant tear-
down, analysia, build-up, and re-~tést of an AUR Maverick."
If potential offerors were to rely in part on the use of
governuent facilities, they were advised to identify the
facilities and explain how they would be used,

In@itqjﬁroﬁbﬁal,“nifgﬁni;Etatedithat'itzwouldgéerféﬁh these
tasks ‘at a Navy_ facility in Fallbrook, Califorpia,  but
explained that the Fallbrook facility:lacked the ‘capability
to separate and remove the warhead from the cénter-aft
section:of the missile. To address this issue,.Marconi
proposed to fabricate.its own warhead ‘extraction tool and
train Fallkrook personnel to ‘use the dévice, TAfter-
reviewing the proposal, the agency concluded that ‘the
approach would work, and that the 3-month transition
required to develop and validate the extraction tool should
not cause the rejection of Marconi's technical proposal.

o

‘ e bt e e .
In its‘prbtést;”aﬁéﬁes'ﬁfgﬁ%q againithat the 3-month
fabrication time<is too ‘long,:and chat“the Air Force : .
unreasonablyirejected the:views of its dissenting evaluator,
who termed Marconj 'siapproach-inadegquate and not convincing.

In our view;ithe:answér is the same as"before, - In.

concludiiig” that! the Marconi¥approach was -acceptable, the Air
Force :apparently consideredithat only ‘10imissiles were torn
down:in the 1ast:2 years-ofJWss performance; .In addition,
the Navy;personnel at:Fallbrook were already able:to
disassemble saVeral componentsiof the missile-<suih®as the
guidance fahd“céntrol‘sectidnifrom’the certer-aft section--
but had not praviously-needed;tojbreak the center. aft
section’into-its “two major components: .the“warhéad 'and the

rear missile body.:ZAfter ‘reviewing Marconiis planito
supplement%Fallbrdok's currentfability With a’specially
designéd tool, ‘and~theén traihing’the ‘Navy personnel to use
the todl, ;the Air Force reasonably’decided that Marconi
would be ‘able to’perform.the AUR’sérvices, As befdre, we
also conclude that !itYwas reasonzble to consider the
relatively infrequent“need to tear down AUR missiles in
reaching the conclusion that 3 months was an acceptable
delay in complying with the solicitation requirement.

Availability of proprietary data

Hughes af&éﬁnﬁthat;ghe agency unreasonably concluded that
Marconi (and Raythecn as well) would be able to perform the
serviges required here without access to Hughes proprietary
data.” In support, Hughes points to two specific

®The record in this case, and in the earlier one, shows that
Hughes claims a proprietary interest in certain data used to
(continued...)
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ochi g Atn, s SR T rgER Ceen - R
adi%ﬁlfiaﬁhvin‘the’Tééﬁﬁical—Proﬁo:ﬁl;?raparatipn
Instructions where offerors are advised to be sure that
their proposals adeguately set forth how they will meet the
requirements of the RFTP without using such data,

Instructions at c,(4) and c.(7).

Hé%ﬂﬁa}éﬁgbﬁgiiintgin thisjfﬁQafdj;wﬁ?ﬁnjthr”ﬁéhout its
initial andisubsequent protest pleadings--raises several
digtinct ‘lssues. 'To the extent thattHughes raises a_ general
claim:that. the.work:here cannot bajdone without using Hughes
proprietary.data, this issue is_untimely,. - InJour-prior
decisionion this procurement;;wherein?Hughes participated as
an . interested party;zweyconsidéred in:great.detailithe
impedimant ‘to’competitionicdlised by inavailable "Hughes
prop:i@thf?jdatﬁigg arconi®pvn: fon 5,-'gupra-‘at §-10,
While :Hughes "correctly:arguaes that our ‘prior decision
reviewed ;the adequacyof thejAir Force justification for a
role-source procurement, Hughes fails to.acknowledge that
the decision ‘al&oXY¥eaches several ,conclusions regarding the
need, for Hughes:proprietary data to perform these .
services,’ -Sihce Hughes participated in. the earlier case,
we conclude .that any challenge to the general conclusion
regarding. the~ability to perform these services without
Hughes proprietary data, should have been filed as a request
for raconsideration of the decision in Marconi. Sne 4
C.F.R. § 21.12(b),

R N
T

The ‘sacond :issue "is that Hughes's‘proprietary data claims
are:1aplicit throughout its specific®challehges to the
acceptability“of the other two offefors' proposals,
Although Hughes:claims that the RFTP contains requirements
regarding the nonuse of Hughes proprietary data, the
references it cites are from the Technical Proposal

Preparation Instructions, not the SOW. 1In our review of the

® (i continued) g .

prodiiceithis missile oVer the past Eﬁ:?éafs;g§3q;gér as:we
kriow,. the Maverick:.missile has_ohly:ibeen produced?or irthe
Unitdd "States’government, his beénzproduced entirely:with
public. funde,Zand”has néver 'Beeri’produced for a commercial
purchaser. Under thése circumstances, we expect the Air
Force will carefully scrutinize Hughes's claims pursiuant to
the statutoryframework for determining the government's
rights in technical data. See 10 U.S.C. §§ 2320, 2321 (1988
and Supp. V 1993), and cther statements of government policy

on this subject.

T s g - s e, s, - B - LTI AT S = S
9Forffexamplp;;tbg*ﬁprior deéf%ion;bonéludép%tﬁﬁt{ﬁdrcgﬁi*had
made:a "substantial, detailed, and well reasocned argument
that it can perform these sarvices" and that "the Air Force
position that Hughes proprietary data blocks the agency
ability to compete its requirement for WSS services--as
presented and defended before our Office--is simply not
supported by the record here." Id. at 9,
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adequaoy of Harconl's response to the sow, set?” forth aktove,
and Raytheon'e ‘response,.;set fqggg ‘balow;  we con51der
whether the agency reasonably ‘¢oncliud-d that the proposal
addresses the solicitation's technical requlrementa._ Since
our review of these specific challenges is grounded in the
requirements of ithe RFTP, and since the RFTP is silent on
the subject of- -Hughes proprietary -data, we need not address
this issue beyond ou: consideration of Hughes's specific
ohallengea to the adequacy of the proposals.

Therenls also a third oategornggﬂissues regarding Huqhes
proprietary data., ;In dcme&. instances, . Huﬁﬁee*linke its
general complaintaregardinq ‘the~ proprietary ‘data to a
prov151on -in’the Sow,qbutdeQS ‘not raise*a speolflo
substantive challenge“to theofferor's :approach, as it did
with-respect to computer;glmulation capag;lity. "For
example,- Highes ardues that:the agency'unfeasonably "accepted
the-offerors' claimed: reliance on technical orders (and.
other ‘sSources of information) to pexform services related to
engineering change ‘proposals. In response, the Air Force
argues that Hughes has adopted an overly expansive view of
the SOW, not supported by the document itself, in order to
claim that the technical orders are insufficient to perform

certain tasks.

Based on our review ‘of the rauord, we agree witn;ghe agency
on this isgue.. -Hughes!s complaints failzto acknowledge that
the level® of;sﬁpport here is. differentiated ‘between the
infrared Haverick ‘and“the*other two versions ‘of the'missile,
and“that theSOW- requires -only;that contractors shall .
isolate faults and determlggﬁyhe ‘most" probable ‘cause of the
fGUItQQ?JllnGG THughes's *argumenta. regardihg” “the adequacy of
tdchnicalyordérs and other available information is based on
its" miereadingﬁbf ‘the 'SOW; ard riotion a specific and .
eubstantivo challange to the offarors! approaohes—-like the
challeligés Hughes raised to the 6-DOF, Hardware in the Loop,
AUR Testing, and other computer eimulation issues--we find
no basis for its assertion that the evaluation was

unreasonable,

Reliance on former Hughes amployeee
Related£io {ts? claim regarding*unautthlzéd?ﬁEe‘Sf
proprletary information,igyghes argues thathnarcong#yilr
circumvent thepneedgfor such¥ data;bgépsinqggprmer .Hughes
personriel. -Acdordingktoyl Hughesfgtheee*pereonnel were
required tq;g}qn employient agreements which ‘restrict their
post—employment activities., Hugheeﬁexplalned that it
intends to enforce these" “dgreementsiniorder, to deprive
Marconi of the expertise it will'need to perform this
contract. Hughes argues that since it will be successful in
challenginq Marconi's use of these former Hughes employees,
the Air Force evaluation unreasonably permitted the
expaertise of these employees to contribute to the agency's
assessment of Marconi's acceptability.

11 B-257627.2



We%}jff the agency&ﬁeitherggverfﬁ%&eq&!his i§§§2 *nhor
reached’ aneunreasonabl oonoluszongregarding itséimﬁdot. As
.part“@iﬁ}ts?evaluatlon ofZthe -Marconi proposal théghir
Forcegagggeg CR—4g§to ola&t ggwhether tHe 5] formerjﬂughes
employees ‘had™ 51gned employmentﬁagreements with. Hughes
restricting “thair’ post-employment aotlvities.e,CR-49 also
askedgwhat ;legalsrisks would:be involved ‘in acoepting the
planned\uag:pf the former*Hughes employees.eoMaroonll,
explained that’ none of<the: .employees "is® covered: by anye
clirrent restriction--narconi saysiall themrestriﬂtions ‘have
expired--and ‘that: e expects ‘no negative technioal qgﬁ}egal
impact-on its. performance as a resultuof ‘the use "ot 'thése
employees.- In} additlon, iniits~ response o’ thislprotest
Marconi explained ‘that !it"had obtained: 51gned ‘statéments
from the employees%in question stating that thay would not
use. any Hughes proprietary ‘information in performing this
contract.. Given these - steps, we conclude that the Air Force
adequately concluded that this issue did not render the

Harconi technical proposal unacceptable

To. the exfent that Hé%%es seeks a more detailed review of
whether the former Hughes employees are able to impart
proprietaiy information to Marconi, this is essentially a
dispute baetween private parties, and will not be considered
by our Office. See Unisys Corp., supra.

Raytheon's Proposal

unagoeptable 1nq;he area’ofﬁgghputer simulation because
Raythggnﬁadmittedly lacks 6-DOF . softwarejfor :the F and G
versionségf the= MaVerlok Missile. Becaueeﬁs DOF software is
aﬁcomponent of "Hardware in the Loop" simulation
capabilities, Hughea’ .argues that the’ ‘proposal®is A
unacceptable in this area'as well. In addition, Hughes
contends ‘that Raytheon's proposal fails to comply ‘with the
requirement that all work required to perform WSS shall be
included under the fixed-prioe portion of the contract.
With reepeot to Raytheon's abi&}ty to perform’coﬁpufgr
simulation for these services,' we: note that its proposal
explains that it has developed 6- -DOF ‘software applicable to
the D version of the missile, but that’it will need to
modify the software to make it applicable to the F and G
versions. As part of its review, the Air Force prepared a

We -note- that Raytheon has: built more” than lo 000 MaVeriok
miesiles as:a result of having ‘been developed;as a seoond
source toaHughes for this system. While’ Raytheon, ‘as any
other offeror, must have'its aooeptability determined by
whether its proposal meets the RFTP requirements, it seems
unlikely that an cfferor who has built a substantial number
of the miesiles at issue here would lack the capability to
service them.

12 B=-257627.2



CR Eﬁ%ﬁipytheonhecn-24“ 1n which&itgpought information
regardinq‘hOWEandiyhethergRaytheonéwould be-able to ‘axtend
itai67DOF ‘capabi1ityifor the D missile, to the}F and G
verslons of the- m13911e.g§5ased on its review .of Raytheon's
response, whiéh explained that the software modification was
straightforward and would?be added to the existing
capability if needed, the- ‘Air Force concluded that Raytheon
could provide this capability

In ou ew, there waeﬁiothing unreasonable 1nathe‘A1r Force
decision to: accapt Raytheonﬁs erlangtiqﬁﬁpf the required
modlfication§E# “the G-DOFbsoftware.ﬁ ‘AS Ray.heon explained
itﬁguzrently has a#3-DOF.model: and”othefgéimulationr;
capabilityathat w111 meetgmost*otﬁthg ‘agency,'s“need. for
these‘serv1ces;§{51nce»Raytheon‘has alreadxﬁ;eVLewed ‘the
modification%peceenary to” adapf theXcurrent:6-DOF to the
other: requiredamissile vereione, ‘there: ‘appears to be little
reasonifor’ rajectiﬁa*naytheon'snprgﬁoeal onsthis basis. In
addition, we ' finq nothing in. the- reoord—-even from the
evaluator withstrong views regarding “Marconi's
acceptability~-to suggest that Raytheon should have been
oonoidered unacceptable for this reason

_# B4 N 'Jrﬂr.r

o

Jicea

‘ric Ry~ its” propoeal,QHughesecomplalns;that Raytheon ‘will
attemptmto billgthe* AirtForceﬁforgghetmodlficationsSto “its
simulation software underithe T&M’portion 'of 'the:contract;
rather,thaneunderﬁthe*fixed—price portionireserved ‘for these
eervices.,ﬁxn’response, the’Air Force states that Raytheon
never'‘suggested that it would bill ‘for such a modification
to its‘existing software under the T&M portion of the
contract, and that if it tried, the Air Force would not
allow Raytheon to do 80.

._,.-' - e._;. e ST
= A T ﬁ'

weéinink that the Air,Force reeponse?settleswthe matter.
Thereﬂis nothing inﬂRaytheon'dﬁproposaIkto supportgﬂughes
intefpraetation-of ‘what ‘Rayt] eon“might” doégior igithere any
suchiindication - inithe ‘dlarification® response%gddressing how
Raytheon wotld-mod fggite 6= DOF eoftwareeif needad.. Ing;
addition,- thi%hir Forcer reuponaethas pugPRaytheon on notice
that suchicosts will: notﬁbe“permitted under the T&M! portion
ofithe contract.- Given™no showing-of; F-any- suchiintent, we
will not assume that :an - offeror will propose one course of
action, and pursue ancthaer, in a bad faith attempt to chift
costs from a fixed account to a reimbursable one. See Vitro
QQ:QL B~247734.3, Sept 24, 1992, 92-2 CPD § 202.

o

Finally,ﬁas with ite%ghallenga to Marconi's proposal,gﬂughes
complains:that. ‘the Raytheon ‘proposal does:inot. adequately
demonstrate how . Raytheoniwill perform these servioee without
using Hughes proprietary data. In our’ view, the ansaer
remaina the same. Just :as Hughes claimed in its response to
the agency request for dismissal Hughes is permitted to
challenge the reasonableness of the agency's conclusions
regarding specific solicitation provisions. To the extant
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it raiaes such ohallenqee, we have con51dered them. To the
extent it raises general challenges about the capability of
these offarors to perforﬂ without Hughes proprietary data,
ite protest is untimely. 4 C.F.R. § 21.12(b).

CHALLBNGE ‘TO STEP~TWO SOLTCITATION

« e
1 - R

vﬂ%f 5‘."1

Hughes complalns that theéaFP ‘for'" the step-two prioe
competitlon is flawed because ‘it does notiantlclpate a cost
realism review on the T&M portion of offercrs' proposals,
and because the final version of the RFP deletes the12
consideratlon of tran ition cos\s to the government

Accofﬁlng £o Hughes;*thegagency must perfoLm 3 - coatt é
analysis¢here to assure;that-the pxoposed tixed andJT&Mr
prioeégére reasonable,ﬁﬁhat the govornmentﬁwlll;obtaingthe
serviced at the:lowest overall’ prxceﬁ:andithaﬁﬁthe agency's
aeeesamentgof lowest: ‘overall price w i1l conside:ggontractor
efficiencies E;We“dlsagree. First, aB we' explained ind

il 69" Comp.dGen. 368 (1990)+’§§o 1 CPD
91 352, the requirement to perform a cost- analfﬁie is linked
to the ‘Truth in Negotiations Act, 10 U.S.C. '§ 2306a-(1988
and Supp V 1993). The Act regquires the submisslon of cost
data for all naegotiated contracts in excess' of $500,000
except in certain circumstances. Wwhen such data is required

,,,,,,

"In&thieggegard,gye agree;yitngghe Air Foroe#that itaneed
ng;ﬁ;espond tgggughes'sgexamples ofﬁproblems ‘where” Hughes
found“lt neoeesaryﬂto consuith {Es propfietarygdata €0 -
troubleshoggathe Haverick missilejggAs theﬁagency oxplains,
Hughes's examples ishow only: that“Hughes needeq to use: such
data,inot thaqggnother offeroriwould ‘needfoido s so._xIn
addition, :Hughes :is*not: permiEEed to. supplement%the RFTP
herejwith -its éwnilist‘of sample tasksaagainst which™it will
evaluate=its: competitors.; It. alsoﬁappearsﬂﬁhat “Hughies's

complaints” regardlng theineud for ‘its propriatary data are
based in: part ‘on-an expansive view ‘of the™ scope of work not
sharad by the agency, which is 'in the position to best
define its own needs.

B~242379 2 B~242379 3, NOV. “7 1991, 91-2 PPD ! 508.

(CLIN)“baseQEpn_T&M pricesﬁ;ae oppoeed to- fixed pricee, in a
two-step ‘acquisition. :Hughes”based its? claim%on thes ...
provision in’FAR*§:14.502%which qtafesﬂéhat the: two-step
sealed bid acquisition“procedurs may; only be ‘UsediWhen "[a)
firm fixed-price contract or :a fixed-price contractiwith
economic price. adjustment will be used." . .Inh response, the
Air Force amended the RFP to advise offerors that this
procurement was a | negotiated two-step procurement conducted
under FAR § 15.609(d). Part 15 of the FAR does not contain
a similar restriction addressing the types of contracts that

may be uged with this procedure.
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ET Yoabnds L2 -rrne SRR AR
uﬁg%gétha Act,”aicontraot}ﬁb offf%%fﬁmust %ng53§ agﬁﬁ%t
analysis i @FAR § 1157805=1 (k). s RESaar oh EMamt .8 CoTD 7 a.
Howeverﬂ the Actii(and  the~FAR prdVﬁeiohacimplementingkthe
requirements ofvtﬁmghct) specificafly exempggbontracts
awarded§hith "adaquate price” compatition" fggﬂjthe ‘data
submiasion*requiroment. -'Beariojus s*c:ﬁs ;23062 (b) (1):(A);;. FAR
§ 15.804=31(a). Srhre‘the procurement here falls squarely
within the“definition of ‘a procurement ‘for which an‘agency
has received-adequate:price competition, FAR § 15.804-3(b),
we see nothing unreasonable about the Air Force decision not

to requeet coat data or to plan on a cost realism review.

1:tuk‘

i extent that Huqﬁeggsuggests+that§such freView might
beifdesirable- anywayﬁbecauseéprferors might agtempt to shift
costsgbetween stheiifixdd=priceyand T&M portions of. ‘the ..
contract, ‘or;because;thefagencyy might othetwiSe failito-
'recognize efficienciesgbetwdﬂﬁ{hﬁggtﬁo»offerors,fwevaqain
disagree. THéFA1iES Foroéghadgsrepared ggxgrnment;estimates
foréevaluatiﬁagbropoealeeunder ‘Ehe TTaM; {pOrtionsjof the: i
contract.3 These: inoludezestimatee forélaborghours, amount
ofasubcontractor%mate;iaie,oand travelggnd compuﬁzr ‘service
dollarghégByLgpplying*eachjofferorﬂsﬁbourly laborirates; and
otherﬁratee, ﬁhe Airﬁroroe willﬁgggluate rall; offerors on the
sameybasisiteiTn? additioni“as*diecussqug th¥réshect to the
Raytheoanropoeal the#RiriiForce 'has*explained ‘thatzall

Ot Frarne e

costejofidgxeiopinqfcapabilitipe‘related ;to the "basic, ;-
services’ muetzbewincluded{in‘the ‘fixed-priceiportion of the
contraot, and*that”in administering the cdontract the agency
will notpermit offercors to shift costs related to providing
basic: eervices to any of the special tasks covered by the

T&M portions”of the contract. -In our view, there is nothing

unreasonable about this approach

Withﬁrespeotlﬁb wh e€%:r the contraotﬁmeﬁiod useg.here will
cad??*the*agencyﬂto fail to appreciate relative“differences
inZ efficiency between theaofferors, we. ‘conclude . Ehat
Hugheg&gﬁbrotpetﬁiigﬁntimely.; ‘From the timeidthe "Air Force
seleote@g}hefapproaoh of: using a-two- step prccurement
Hugﬁeﬁﬁiae&gn notice that the?final step ofrthe procurement
would! hega@gompetition baeedgbn price_F Iniour Svigw,
Hughes'agknowledge orrthe import“ot this decision®is
demonstrated*by BrE unsucceeefulclobbyinQ?efforteato
convincegthe=agencyato procure’these services: usinégaﬁ
negotiated "bestkvalue" procurement “Since the AirﬂForce
will be. evaluating*the T&M. portion’of the’proposals’ gging
government estimates, and ‘thus aeeuring that all offerors
are- treated equally, and since Hughes has been on notice for
nearly a year that the Air Force would be procuring these
services using a two-step procurement, we consider this

basis of protest untimely.

Hughee also protests the agency's decision not.to.consider
transition costs to the government in evaluating price
proposals. According to the Air Force, although it
initially considered applying an additional cost to the
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praposnl ‘of any offeror other than Hughes*igéorder o .
attempt' to. evaluate the Cost to the government of selecting
a new.: contractor, it has decided not to consider such costs
in its“% valuation in order to "foster competition® for these
servicaa. According to Hughes, this decision is
unreasonahla. o , o
._ '.-..4&’ \ Lﬁ . jg,\,_ i 'm‘dluﬁr“; LAY X
Based on our review of thogﬁleadings; and ‘a qpn;T%eration of
the ralativ §posit10ns ;of.'the offérorsiingthis procurement
we. concludqgthaﬁﬁthe“ArgﬁForce actad;reasonably4in deoiding
not¥ Eﬂﬁgonsider;additional%%osts Eoﬁpggﬁgoverﬁment‘in

T
evaluatlng"the,price proposalsgsubmiﬁfed heregggFirst the
Airﬁrorce exolainsuthat*these costqﬁisuch asathéggost of
providing avﬁilable‘dataﬁsﬁad thq&post of,shipping’“
government furnished equig Lnt--are highly spaculat ve. In
addition;isince EHesAir: Forcogapparentlyéponoludedﬁgpat
considerationofithese costs would : only_bgnefi;;gpghas, it
decided "that - it _would: insteadhproter to foster competlt
notihinder it. i?ﬂughes is“in no way harmed*by thfb docf”ion,
rather, the decision¢createsémore of a lavelyfield*for”the.
compotition.;uSano “the purposeﬁof our ‘bid” pr&fest “fiinction
is to ensurefthat" agenoies;obtaln full and open ‘ompetition
to the maximum:extent practicable, we will generally favor
otherwise proper actions--like this cne--which aru taken to
increase competition. Sea Containers Amerjca, Inc,,

B-243228, July 11, 1951, $1-2 CPD g 45.

The protest is denied.

\s\ Ronald Barger
for Robert P. Murphy
General Counsel
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