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Protesrv that contracting agency improperly failed to
1.
provide notice of proposed award prior to award is denied
where the agency properly waived the prior notice
requirement by reasonably determining (in writing) that the
urgency of the requirement necessitated the award without
delay.
Protest that agency engaged in technical leveling by
2.
conducting successive rounds of discussions with other
offerors is denied where the additional discussion questions
merely sought clarification of minor points that did not
affect the acceptability of proposals or address any
inherent weaknesses in proposals, and where all offerors
were permitted to submit best and final offers.
DUCKSIO
The H.J. Osterfeld Company protests the Air Force's award of
a contract to Four. Seasons Environmental, Inc. under request
for proposals (RFP) 'No. F33601-93-R-,0220, which was issued
as a total small business set-aside for civil engineering
support for laboratories at Wright-Patterson Air Force Base
in Ohio. Osterfeld alleges that the Air Force improperly
failed to provide any pre-award notice of the proposed
award, thereby depriving Osterfeld of its right to file a
timely size challenge, and that the agency's evaluation of
the technical and cost proposals was improper. We deny tte
protest.

The RFP contemplated the award of a time-andi-materials
contract for a base period of less than 1 year with four
1-year option periods, The solicitation wag amended
five times, to include provisions not relevant to the
protest, The solicitation advised offerors that proposals
would'be evaluated under the following criteria, listed in
descending order of importance: technical, management,
quality control, and cost, In addction, proposals would be
reviewed to Assess the risks associated with the offeror's
proposed approach, and performance risk would be assessed by
considering the offeror's relevant current and past
performance. The RUP stated that the contract would be
awarded to the responsive, responsible offeror within the
competitive range whose offer, conforming to the
solicitation, offered the best overall value to the
government,
Four offerors, including Four Seasons and Osterfeld,
submitted technical and cost proposals, as called for by the
RFP. After the evaluation teams reviewed the proposals and
eliminated one offeror's proposal, three proposals including
those of Four Seasons and Osterfeld remained in the
competitive range. On January 13, 1994, the agency
conducted written discussions with the three remaining firms
by issuing clarification requests (CRs) and deficiency
reports (DRs). After the firms' responses were evaluated,
all three were considered technically acceptable, although
some further clarification questions were sent to Four
Seasons and the other remaining offeror in February; no
additional information was requested from Osterfeld. After
the offerors' responses had been reviewed by the evaluation
teams, the three firms were instructed to submit their best
and final offers (BAFO) by May 19, 1994.
Four Seasona's BAFO offered the lowest price. Because the
evaluation teams determined that the three competing firms
were technically equivalent, the source selection authority
(SSA) concluded that Four Seasons's proposal represented the
best overall value to the government, and on June 2,
selected Four Seasons for award. The Air Force did not
issue a pre-award nottce to offerors since, as allowed under
Federal Acquisition Regulation (FAR) 5 15.1001(b)(2), the
agency made a written determination that the urgency of the
requirement necessitated award without delay.' The Air
Force awarded the contract to Four Seasons on June 6, and
notified the unsuccessful offerors of the award that same
day by facsimile. Osterfeld requested a debriefing, which
was held on June 14.
This protest followed.

'The agency did issue two required pre-award notifications
to Congress.
2
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Osterfeld claims that the award to Four Seasons was improper
because the firm is affiliated with a large business, the
Fred B. DeBra Company, and that the agency's failure to
provide pre-award notice deprived Osterfeld of any
meaningful opportunity to file a timely size challenge with
the Small Business Administration (SBA),
The Small Business Act, 15 U.S.C. § 637(b)(6) (1988), gives
the SBA, not our Office, exclusive and conclusive authority
to determine matters of small business size status for
federal procurements, 4 C.F.R. 5 21,3(m)(2) (1994); jsj-dgr
Stern Enters. Corn., B-243265, July 17, 19Ml, 91-2 CPD !65.
Thereforee our role in cases involving disputed size
determinations is limited to considering whether the
contracting agency has met its regulatory procedural
responsibilities. §jg Superior Enaa and Elecs. Co. ,c,
B-224023, Dec. 22, 1986, 86-2 CPD ! 698.
In a small business set-aside, upon completion of.
negotiations and a determination of responsibility, but.
prior to award, the contracting officer is required to
inform each unsuccessful offeror in writing of the name and
location of the apparent successful offeror,
FAR 5 15.1001(b) (2). Notice is not required, however, when
the contracting officer determines in writing that the
urgency of the requirement!necessitatesaward without delay.
ILL The contracting officer made such a determination in
this case, concluding that the contract must be awarded as
soon as possible because no options remained under the
incumbent's contract and the awardee needed to hire its
personnel and obtain work trailers and equipment in time to
begin work without any disruption in service. The Air Force
reports that an interruption in these maintenance services
would have threatened ongoing research and development
programs.
Where an agency does not provide pre-award notice in a small
business set-aside because it determines that urgent
circumatancea prevent it from doing so, we examine the
record to ascertain the reasonableness of the determination,
If the determination is reasonable, any subsequent SBA
determination that the awardee is not a small business
applies only prospectively and does not require termination
of the contract. gj Dawkins Gen. CQotractors a Supply.
190. The
Ifl1L.# B-243613411, Sept. 21, 1992, 92-2 CPD
urgency of a requirement is primarily for determination by
the contracting agency, which is most familiar with the
criticality of its needs. See Sunerior Ena'a and Elecs,
Co.,

c

supra.

Here, the record reasonably supports the contracting
officer's conclusions. While the protester argues that its
own contract (as the incumbent contractor) could have been
3
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extended to cover a transition period, the Air Force report
show. that the contract had already been extended to its
permissible limit of an additional 6 months and thus could
not be extended further 2 Osterfeld also contends that the
awardee should not need an extensive transition period
because the protester, when it was 4warded the previous
contract for virtually the same services, was required (and
able) to accomplish the necessary transition tasks in a
period of less than 10 days, However, the Air Force report
cites several circumstances that distinguish the current
situation from the previous one: the awardee is being
required to furnish its own office and workshop, whereas the
agency provided building space for Osterfeld's contract
performance; the current awardee is responsible for its own
utilities and hookup, requiring it to dig new water and
sewer lines, which Osterfeld was not required to do; and the
awards. has proposed using a mix of union and nonunion
workers and thus will not simply assume the work force of
the previous (unionized) contractor, as Osterfeld was able
to do. In our view, the contracting officer's urgency
determination was reasonable,
Osterfeld also protests that the contracting officer had an
obligation to file a size status protest with the SEA, mince
the protester had raised the question of Four Seasons' site
with the agency before the contract was awarded, Nowever,
in the absence of a size status protest from an offeror,
there is no absolute requirement that the contracting
officer refer size status questions to the SBA. Rather,
this is a matter of discretion, the exercise of which must
be measured against a standard of reasonableness in the
particular case. Putnam Mills Corv , 61 Comp. Gen. 667
(1982), 82-2 CPD ¶ 301. Here, the contracting officer did
take several steps to investigate this question, including
filing a challenge with the SBA (which was dismissed as
premature) and reviewing a recent (1994) SBA determination
that concluded that Four Seasons and The Fred B3 fefBra
Company were not affiliated. We think the contracting
officer's actions were encirely reasonable in these
circumstances.
Osterfeld also protests that the award decision was tainted
by improper agency conduct throughout the evaluation of
proposals, discussions, and source selection, The protester
contends that the agency did not evaluate competing
proposals on an equal basis because Four Seasons was given

2 Moreover, there is no requirement for a prrecring agency to
extend an incumbent's contract on a sole- ;oitcP basis rather
than to award a new contract to alleviate a2i u'rgent
situation. atomation Management Consult:)
*
Inc±
,
B-243805, Aug. 29, 1991, 91-2 CPD 1 213.
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additional opportunities to improve its proposal, After the
initial round of discussion questions, in which all three
offerors responded to the Air Force's CRs and DRs, the other
two offerors competing with Osterfeld were given additional
CRS, Osterfeld argues that discussions were therefore
unequal, and that the source selection process should have
taken into consideration the fact that the other two
offerors required this additional time and effort to bring
their proposals up to the level of Osterfeld's,
An agency is obligated to individualize the evaluated
Am
deficiencies of each offeror during discussions, taa
World Serisj. Inca *t al., B-231840; st al., Nov .7,988,

88- CP 1 46; 1st flso ndian Community Health servy ,
LaDs B-217481, May 15, 1985, 85-1 CPD ¶ 547. Because of

the varying degree of weaknesses or deficiencies in proposals, it is proper for an agency to conduct appropriately
different discussions with each offeror, TRS DesianaA
Consulting Serys., B-218668, Aug. 14, 1985, 85-2 CPD I 168.
Heret the agency's technical team determined after the first
round of discussions that all three offerors' technicali
proposals were acceptable. The record shows that the
additional CRs that were issued to Four Seasons conerned
only the cost portion of its proposal and only sought
clarification of minor matters, such as the transposition of
figures and clarifications concerning accounting methodology
with reference to direct and indirect cost rates; they did
not involve any "inherent weaknesses" in the awardee's
proposal. Although the protester alleges that it took three
rounds of questions to bring the other offerors' proposal up
to the level of Osterfeld's technical proposal, this
assertion is not supported by the record.
Regarding the source selection process, Osterfeld contends
that a technical chart that was presented to the SSA during
the source selection contained inaccuracies, and that a
proposal analysis report was based on generalities rather
than specifics. The protester argues that these alleged
improprieties led the SSA to award the contract to Four
Seaaons. We simply find no basis for these allegations.
The "inaccuracy" that Osterfeld complains of was that a
chart in the record inadvertently represented Four Seasons
as having a high risk rating, whereas the overall ratings
chart that was used to brief the SSA shows the firm having a
low risk rating. The agency report shows that the risk
rating on the initial chart was made in error, and that the
information upon which the SSA relied was accurate and
sufficiently detailed.
Osterfeld has not presented any specific challenge to the
technical evaluation itself, or to the agency's
determination that the three technical proposals were
5
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esaentially equal; nor does the protester argue that Four
Seasons's proposal did not represent the best value to the
government,' Under these circumstances, we have no basis to
question the agency's selection decision.
The protest is denied.

tli

Robert P. Murphy

Acting General Counsel

'Osterfeld's initial protest submission included a variety
of complaints that were abandoned after it received the
agency report, including allegations that the agency had
failed to "give due consideration" to Osterfeld's responses
to its CRs, had failed to perform a proper cost realism
analysis, and had failed to perform a price/technical
tradeoff. In light ot the agency's response to these issues
and the protester's abandonment of them, we will not discuss
them.
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