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Compuroller General
of the Valted State 1139148

Wash inguon, D.C. 20648

Decision

Matter of: Lieutenant Colonel Michael J, Gilbreath, USA
- Waiver Reqt.ast

File: B-256537

Date: August 5, 1994

DIGEST

Army of{icer who had a 3-year break in service received
ovarpayments of pay beginning when he re-entered active duty
in 1977, based on an erroneocus Pay En*ry Base Date. 1In
1983, calculatlions regarding his ysars of service were
corrected, and his Pay Entry Base Date was adjusted, but the
Finance Centar did not correct the pay date aentry on the
officer's leave and earnings statements, While the officer
received a form indicating that some calculations regarding
his timea in mearvice had been corrected, it was not clear
from the form that the Pay Entry Basa Date had been wrong
and was being adjusted. Therefore, the officer was not at
fault for accepting the overpaymeants until the Army later
discoversd them, and the resulting debt may be waived.

DECISION

This responds to ‘an appeal’ q:.a Claims Group set.tlement
denying in part Army Lieutenant Colonel (LTC) Michael J.
Gilbreath's request for waiver of a debt that arose because
he received erronacus payments of basic pay caused by the
establishment of an incorrect Pay Entry Base Date (pay
data). LTC Gilbreath received the arronecus payments from
the time of his reentry into the Army in 1977 until the
error was discovered in January 1993, <Collection of

LTC Gilbraath'a debt may be walived undar 10 U.S.C. § 2774.

LTC, Gilbreath first antnrad a:tivc duty in 1968, serving in
cithcr ‘activa or reserve status until November 1974, He
re-entered active - -duty in October 1977. At that time,
LTC Gilbreath!s pay 'date was erroneously calculated to be
October 1, 197n, instead of September 26, 1971, and the
erroneous payidate was reflected in his 'leave and earnings
statements. In October 1932 Army Form 185 was completed to
varify LTC Gilbreath's service, but the form failed to take
into account his brsak in service from 1974 until 1977.
LTC Gilbreath's pay date was not calculated at that time,
and the pay date in use was not antered on the form.

In October 1983, a new Form 185 waa completed, and this time
the break in service was taken into account, thus reducing
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LTC Gilbreath's total service time, but not his active
sarvice time, This K calculation established a corrected pay
date of ‘Septamber 26, 1971; that pay date was noted on the
Form 185. although there was no-indication on the form that
anything actually had bean changed in that regard, A copy
of the corrected Form 185 was sent to LTC Gilhreath and was
supposed to be sent to the Finance Center, but the Finance
Center never received s copy, 80 that the leave and earnings
statement entry never was changed, LTC Gilbraath's pay
continued to be computed using the pay date of October 1,
1970, until the error was discovered in January 1993.

Monthly base pay for the uniformed services is determined on
the bamsis of years of creditable service, with increases in
pay occurring qenerally every 2 years. 37 U.S.C, §§ 205,
1009. Thus, a member whose pay date is established
incorrectly, giving him more creditable service than he
actually has, receives pay raises prior to the time he or
she is entitled to the increase,

The erronecus payments amounted to a net of $6,261.50. Our
Claime Group walved collection of $3,010,40, the amount

LTC Gilbreath received before the recalculation of his pay
date in October 1983, Waiver of .the balance of $3,251,10
was denied on the grounds that LTC Gilbreath should have
been aware that he was being overpaid after he received the
corracted Form 185, LYTC Gilbreath has appealed that denial,
maintaining that he was unaware that he was being overpaid
until the Army discovered the error and so notified him in
1993,

Under 10-U,5.C. § 2774, the Comptroller General may waive a
claim against_ 2 member arising from erroneous payments of
pay and allowances if collection would be against equity and
good consciance and not in the best interest of the United
States. However, waiver is precluded if thére is an
indication of fraud, misrepresentation, fault, or lack of
good faith on the part of the member. The standard we
employ to determine fault is whather a reasonable person
should have been aware that he was being overpaid.

We do not view: tho oorrootad Form 185 A being sufficient
notice to LTC Gilbreath®that he“was being ‘overpaid for
purposes of waiver: consideration. The .form is complex and
contalns a number of entries thatﬁareﬁdifficult to
understand without an axplanation of their context. Also,
to the extent examination of the ohronological service
entries on the corrected Form 185 indicate that the member's
pay date had bean recalculated, the passago of 13 months
since the previous ca;culations niade that point difficult to
gragp. Since the 1982 form did not include a pay date, and
the 1983 form did not state the pay date was being
corrected, a reasonable person might not realize that
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whatever calculations had been corrected on the 1983 form
affectead the pay date,

In sum, it is our view that LTC Gilbreath was not at fault
when he did not recognize, even atter Octobar 1983, that the
pay date on his leave and earnings statements was incorrect
and that he was being overpaid. Accordingly, collection of
LTC Gilbreath's debt is waived under 10 U,S,C., § 2774, and
the Claims Group's settlemant is reversed.

/6/ Seymour Efros
Robert P. Murphy
Acting General Counsal
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Dace: August 5, 1994

TO3 Director, Claims, Group - Sharon S. Green

From: Acting General Counsel - Robert P. Murphy

Subjeot: Lisutenant Colonel Michael L, Gilbreath, UsA -
Waiver Request Z-2925823-056 (B-256537)

Attached is your file 2-2925823~056 along with a copy of our

decision reversing your determination in the above matter.

Attachmant





