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of the decision.

DIGES?T

Protest that the zwardee gained an unfair competitive advan-
tage and should have been excluded from the competition
because the agency used an evaluator employed by the
awarcdee’s subcontractor on a simultaneous procurement for
similar services is denied where the record does not support
the protester’s contertion that its proprietary information
was improperly disclosad, or was not safequarded by the
evaluator, or that the avaluator participoated in the
preparation of the proposal for the awarded contract,

DRCISION

Biomedical Research Incorporated (BRI) protests the award of
a ‘contract to Medical Equipment and Maintenance Company
(MEMCOQ) undey request for proposals (RFP) No., 263-91-P(39)-
0387 (~0387),, issued by the Department of Health an:l Human
Sexrvices (HHS), for biological repository services for the
National Institute of Allergy and Infectious Diseases and
the Hational Institute of Neurological Disorders and
Stroke.! BRI argues that MEMCO gained an unfair competi-
tive advantage bhecause the agency disclosed BRI’S proprie-
tary technical and cost informatlon to an employee of
MEMCO’s subcontractor, ERC BioServices Corporation,? during
a simultaneous procurement by the National Institute of

Biological repository services essentially entail the
storage of biological specimens in cold storage.

IERC, a large business, is now known as Ogden BioServices
Corporation,



Child Health and Human Development (NICHD), HHS, for similar
repository services.

We deny the protest,

The agency issued RFP-0387, as a small business set-aside,
on December 31, 1982, This solicivation contemplated the
award of a firm, fixed-price, indefinite quantity contract
for a base pericd of 1 year with four l-year options, The
RFP provided that award would be made to the offeror whose
offer, conforming to the solicitation, was determined most
advantageocus to the government,

Offers were received from BRI, the incumbent contractcr, and
MEMCO by the solicitation’s clesing date of February 7,
1992, The proposals were evaluated, discussions were
conducted, and best and final offers were requested and
received., The agency determined that the technical quality
.0f the proposals was essentially equal, and made award to
MEMCO based on its lower price, The agency notified BRI
that award had been made to MEMCO on July 15, and shortly
thereafter, in response to BRI’s inquiry, informed the
"protester that ERC would be performing the contract with
MEMCO as MEMCO'’3 subcontvactor. This protest followed,

BRI protests that MEMCO gained an unfair competitive advan-
tage becausa during a simultaneous procurement for similar
reposltory services the agency disclosed to MEMCO through
MEMCO’s proposed subcontractor--ERC-~technical and cost
information propriecary to BRI. The protester explains that
on December 16, 1991, it submitted a proposal in response to
RFP No. NIHD-PRP-92-02 (-02), issued by NICHD for biological
repository services,’ and that a Vice President of ERC,
Susan A. Stern, had served on a team of reviewers tasked
with evaluating BRI's tachnical proposal. BRI contends that
this disclosure harmed BRI with regard to RFP-(387 because
its technical proposal contained proprietary and summary
cost information from which the protester’s pricing strategy
for biological repository services allegedly could be ascer-
tained.! The protester notes that the awardee’s proposed
price under RFP-0387 was an average of only 8 percent lower
than its proposed price under RFP-0387 for which it deduces
that MEMCO may have gained access to its pricing strategy.
BR] adds that its RFP-02 technical proposal was provided to
Pr. Stern on January 28, 1992, for her review--10 days prior
to the closing date for receipt of initial proposals under
RFP~0387---~and that Jr. Stern participated in a site visit

JBRI's proposal was the only one received on RFP-02.

‘RFP-02 required that technical proposals submitted include
this summary cost information,
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to BRI’s facilities. The protester also points out that
Dr. Stern was proposed as a xey technical person on
RFP-0387, BRI concludes that because Dr, Stern had access
to and reviewed technical and cost information proprietary
to BRI, concerning BRI’s approach to biological repository
services, including pricing, at the same time that HHS was
conducting the procurement for biological repository
services under RFP-0387, MEMCO/ERC should have been
precluded from competing for award under RFP-0387,°

An agency may exclude offerors from a procurement where it
finds a conflict of interest or impropriety which could
affect the award process, v v, ne,;

, B=242358.,4; B-242358.6, Qct. 4, 1991, 91-2 CPD
9 291. A determination that an impropriety is likely to
have occurred must be based on facts and not mere innuendo
or suspicion, Laser Power Techns., Ing¢., B-233369; p-
233369.2, Mar. 13, 1989, 89-1 CPD 1 267; a firm may not be
excluded from participating in a procurement basad on an
alleged conflict. of interest or impropriety where an
investigation establishes that no wrongdoing actually

BRI also contends that HHS' release of BRI’S proposal
submitted in response to RFP-02 to Dr, Stern for evaluation
purposes constituted a violation of the O0ffice of Federal
Procurement Policy Act, 41 U.5.C, § 423(a) (1988 and

Supp. II 1990), as implemented by Federal Acquisition
Regulation (FAR) § 3.104~3, and that the agency violated FAR
§ 9,505-4 in failing to obtain ERC’s agreement with BRI to
protect BRI’s proprietary information and refrain from the
unauthorized use or disclosure of such information. In sum,
BRI’s contentions concern the propriety of the initial
release of BRI's technical proposal to Dr, Stern under
RFP~-02.

These contentions are untimely, Our Bid Protest Regulations
raguire that protests not based on alleged improprieties in
a solicitation be filed no later than 10 working days after
the protester-knew, or should have known, of the basis for
protest, whichever is earlier, 4 C.F.R, § 21.2{(a) (2)
(1992). The agency informed BRI on February 10, 1992, that
D», Stern would be performing as a reviewer for HHS with
regard to RFP-02, and that Dr. Stern had been provided with
BRI’s technical proposal., However, while BRI verbally
objected to Dr. Stern’s participation, since ERC is a direct
competitor of BRI, BRI elected not to pursue the matter and
did not further object to Dr. Stern’s on-site visit of BRI'‘s
tacility. Thus, these protest contentions filed on July 23
more than 5 months after BRI knew of Dr. Stern’s specific
involvement in RFP-02--are untimely and will not be
considered. gSee Kimmins Thermgl Corp., B-238646.3,

Sept. 12, 1990, 90~-2 CPD 9§ 198.
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occurred, gee General flec, Gov't Jervd,, Inc., B-245797.3,
Sept,, 23, 1992, 92-2 _.°D 4 96, Here, we find no basis for
concluding that MEMCL should have been excluded from the
procursment,

A hearing was held in connection with this protest at which
testimony was elicited concerning the pature of Dr, Stern’s
position at ERC, and whether Dr, Stern had disclosed to ERC
or MEMCO personnel any information proprietary to BRI to
which Dr, Stern had access in her capacity as a reviewer for
HHS in connection with RFP-02, Dr, Stern testified that in
her positicen of Vice President at ERC she was responsible
for the management of several biological repositories.®

Video Transcript (VT) at 124:04:00, 14;04:07, 14:53:15. She
explained that she did not have any responaibilities with
regard to the preparation of proposals in response to
solicitations issued by the government, nor did she
participate in proposal preparation, VT 13:57:11, 14:05:18,
14:08:40, 14:;09:26, 14:;50:10, 14:53:10, Dr, Stern noted in
her tesvimony that the individuals in her firm responsible
for preparing proposals in response to government
solicitations work at ERC’s corporate office in
Gaithersburg, Maryland, arnd that her office was located in
Rockville, Maryland. VT 14:07:33, 14:49:55, 15:03:11,

Dr. Stern stated that she was contacted by an official of
the Division of Scientific Review, NICHD, in late 1991 or
early 1992 and asked to serve on a technical review commit-
tee for a procurement of repository services for NICHD,

VT 13:52:28, 14:22:19. Dr, Stern agreed to serve on the
committes, and subaequently received a package containing a
confidentiality agreement which she was required to com-
plete, and a copy of BRI‘s technical propesal. VT 13:53:20,
14§:23:24, This package was delivered by regular mail to

Dr. Stern’s business office in Rockville, and arrived in

Dr., Stern’s office in a sealed envelope. VT 13:53:34,
14:58:30. Although Dr. Stern was unable to recall whether
she opened the package immediately on delivery, VT 14:58:20,
the record reflects that the package was mailed to Dr, Stern
on January 22, 1992, with Dr. Stern signing the confiden-
tiality agreement on January 28.

T

‘As of June 1, 1992, Dr, Stern holds the position of
Director of Marketing for Ogden BioServices Corporation
(formerly ERC).

"the HHS Acquisition Regulation, 48 C.F.R. & 315.608-71(f)
(1991), conaistent with FAR § 15.413-2(f), authorizes the
use of non-government personnel as evaluators where the

required expertise is not available within the government.
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The confidentiality agreement prov'.:. in pertinent part
chat:

"! agrea to use the information contained in the
proposal (s) only for evaluation purposes, Neither
the proposal(s) nor related material will bhe
reproduced or djsclosed to others not involved in
the review process.,”

Nothing in this agreement precluded Dr, Stern or ERC frem
participating on future procurements,

Dr. Stern stated that she kept BRI’s proposal locked in her
office desk, and that only she had a key to that desk.

VT 13:56:31, 14:59:506, 15:00:24, Dr, Stern testified that
her office was located in a secured, locked facility.

VT 14:59:55. Dr, Stern testified that she did not take any
notes regarding the BRI proposal while reviewing it,

VT 13:59:44, 14:24:45, 14:27:02, or make any coplies of the
materials, VT 15:01:26, and that she only discussed the
proposal with other members of the tachnical review
committee for RFP-02., VT 13:56:55, 1.4:02:26,

A site visit of BRI's facility was cbnducted on February 19,
1992, Dr. Stern stated that at the c¢onclusion of the site
visit, the technical review committee met, evaluated, and
scored BRI's proposal, Dr, Stern tegtified that at the
conclusion of this meeting, all materials provided by the
agency, including BRI’s technical proposal and the evalu-
ation score sheets she complated as & member of the techni-
cal review team, were either handed directly to igency
personnel, VT 14:45:15, or left to be collected by agency
personnel, per the agency’s instructions. VT 14:43:43,
14:45:15, 14:45:50.

Dr, Stern maintained throughout her testimony that she
abided by the terms of the confidentiality agreement in that
she did not and has not discussed the contents of BRI's
proposal with any ERC or MEMCO personnel., VT 14:01:14,
14:02:26, 14:12:58, 14:25:;50, 14:54:10, 14:55:50, Dr., Stern
added that while in her capacity as & manager of the reposi-
tory facilities she did have contact with certain ERC per-~
sonnal concerning her managerial duties and performance,

VP 14:05:54, 14:07:57, 14:13:48, she was not approached by
anyone at ERC concerning BRI‘s proposal. VT 13:57:28.

Dr. Stern testified that she was not ‘aware prior to the
award of a contract under RFP-0387 that slie had been pro-
possed as a key person for that contract. VT 14:10:59,
14:18:30, 14:52:50. Dr. Stern explained that the decision
as o which personnel would be proposed for a particular
contract was made at the ERC corporate office in
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Gaithersburg, and that those decisions were not discussed
outside of the Gaithersburqg office, VT 14:10:59, 14:12:00.

The Chief Financial Officer (CFO) of ERC, who prepared
much of the business proposal submitted by MEMCO in
response to RFP~0387, V1 15:19:20, 15:34:23, also testified
at the hearing, The CFO confirmed that the business
proposal had been prepared at ERC’s Gaithersburg office,

VT 15:32:52, 16:04:00, He testified as to what information
was relied upon in preparing the business proposal, which
did not include information about BRI or its proposal,

VT 15:20:15, 15:;20:32, 15:24:50, and explained that he did
not f£find the requirements of RFP-0387 to be at all unique.
VT 15:27:45, 15:28:;30, This individual testified that he
had not had any discussions with Dr, Stern concerning the
preparation of MEMCO’s proposal in response to RFP-0387,

VT 15:20:15, 15:25:45, 15:26:15, 15:26:45, and stated that
he had never discussed with Dr, Stern the fact that she

was being proposed as a key person for RFP-0387,.

VT 15:46:16, The CFO stated that he has never heard or
read or otharwise been made aware of any information regard-
ing the protester’s approach to the provision of biological
repository services, VT 15:55:20, 15:56:15, 15:57:35,
15:58:10, 15:58:35,

Testimony was also taken from MEMCO’s Vice President, who
had worked with the CFO of ERC in preparing MEMCO’s business
proposal in response to RFP-0387. This individual confirmed
that the husiness proposal had been prepared at ERC’s
Gaithersburg facility, VT 16:12:00, He testified that he
had never discussed the requirements of RFP-0387 with

Dr. Stern, VT 16:14:05, nor had he ever discussed with

Dr., Stern her being proposed as a key person for RFP-0387,.
VT 16:16:50. This individual further testified that he has
no knowledge of and has never seen any cost or technical
information relating to BRI’s proposed approach to the
provision of repository services, VT 16:15:36, 16:17:48.

Based on our review of the record, including the testimony
elicited at the hearing, we do not find that an improper
disclosure of BR1’s proprietary information to either ERC or
MEMCO parsonnel that resulted in a competitive advantage for
MIMCO/ERC under RFP-0387 occurred or likely occurred. No
evidence has been presented, testimonial or otherwise,
indicating that Dr. Stern disclosed any information
proprietary to BRI which she had access to as a reviewer for
NICHD in connection with RFP-02 to anyone other than those
individuals who also served as reviewers for the NICHD
procurement. Further, we believe it clear from the record
that even though Dr. Stern was proposed as a key person for
RFP-0387, she did not participate in, nor did her responsi-
bilities at ERC include, the preparation of proposals in
response to government solicitations. Similarly, because

6 B-249522



WBEST COPY AVAILABLE"

the testimony showed that Dr, Stern kept BRI’s proposal
under lock and key in her Rockville office, and that MEMCO's

sal in response to RFP-0387 was prepared at ERC's
Galchersburg office, there is no basis on which we can
conclude that BRI’sS proprietary information was inadver-
tently disclosed to any ERC or MEMCO personnel. Under the
foregoing circumstances, we find that MEMCO did nci have an
improper competitive advantage on RFP-0387,

The protest is denied,

AW e

James F, Hinchman
General Counsel
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