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Waschington, D.C, 20848
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Decision
REDACTED VERSION®
Matter of: Marconi Communications, Inc.

Flle: B-248021
Date: July 22, 1992

D, Joe Smith, Esq.,, and Claude P, Goddard, Jr., Esq.,

Jenner & Block, for the protester,

Josepn J, Petrillo, Esq., Michael A, Hordell, Esq.,, Eric L,
Lipman, Esq., and Jessica C., Abrahams, Esq,, Petrillo &
Hordell, for Harris Corporation, an interested party,

Alan R. Yuspeh, Esq.,, and Jerone C, Cecelic, Esq., Howrey &
Simon, for Rockwell Internpational, an interested party,
Andrei Kushnir, Esq,, Robin B, Teichman, Esq., Debra B,
Haworth, Esq.,, and Sumari Stamps-Henderson, Esq., Department
of the Navy, for the agency,

C, Douglas McArthur, Esq., Andrew T. Pogany, Esq., and
Michael R, Golden, Esq., Office of the General Counsel, GAO,
participated in the preparation of the decision.

DIGEST

Where solicitation contained mandatory requirement for
offerors to perform system cdemonstration, with only limited
upgrades/modifications allowed after award, agency decision
to eliminate the protester’s proposal from the competitive
range was reasonable where protester proposed technological
enhancements to system available for demonstration beyond
the limited upgrade/modification allowed by the
solicitation.

'The decision was issued on July 22, 1992, and contained
proprietary and source-selection sensitive information., It
was subject to a General Accounting Office protective order,
This:version of the decision has been prepared after
consideration of the parties’ comments identifying those
portions of the decision that contained proprietary
information.
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DECISION

Marconi Communications, Inc, protests tle rejection of its

proposal submitted in rogspuse to request for proposals

(RFP) No, N00039-92-R-Cu20 ()M, 1ssued by the Department of
the Navy for high frequency (HF) broadband and narrowband
commupication systems, Marconi contends that the decision

to reject its proposal wi¢ inconsistent with the
solicitation’s evaluation factors,

We deny the protest,

BACKGROUND

On O.tober 23, 1991, the agency issued the solicitation for
a firm, fixed-price c-rrract for rthe design and production
of a base-year quantity 11 4 prizn-year quantities of high
frequency broadband communications systems (HFBCS) and high
frequency narrowband crumunii-cations systems (HFNCS), for

installation aboard surface ships, The HFBCS and HFNCS
interface with other shipbeard equipment to support inter-
rupted continuous wave, voice and digital communications
services as well as taccical and long-haul ship~to-ship,
ship-to-submarine, ship-tc-aircraft, and ship-to-shore
communication; the systems are to fit within spaces vacatced
by replaced equipment,

The solicitation enconraged offerors to propose nondevelop-
mental items (NDI) and previded for award to the offeror
whose offer was most advantageous to the agcvernment,
considering price, management, and technical factors, in
that order of importance. The solicitation identifiod four
technical factors, as follows: compliance with specifica-
tions, degree of risk, compliance with statement of work,
and compliance with technical data requirements., Although
the solicitation allowed offerors to propose newly developed
products or scftware, the solicitation warned that the
agency would evaluate risk as to the probability that such
products or software conld he fabricated, tested and
delivered to meet all respirements of the RFP,

In selecting the most advantageous proposal, the solicita-
tion advised offerors that the agency would evaluate
proposals to identify capabilities or enhancements that
either were in excess of or less than RFP requirements,
Factors considered advantagecus included reductions in
recurring and nonrecurring cost, the physical characteris-
tics of locating/installing systems on ship piatforms,
advanced system performance, and approaches serving to
minimize schedule risk by providing deliveries sooner than

required,

2 B-245021



Paragraph M,2 of the solicitation, Mandatcry Requirements,
addressing the method of award, stated as follows;:

"All offerors must mert the following mandatory
minimum requirementc vt 1o their proposals will
be evaluated:

a, A remotely contesio-ot 2l Kilowatt ([(Kkw),

4 channel (transmic and receive) HFBCS system,
with one (1) nar:o>wband transmic and receive chan-
nel, with limited modifications/uparades aliowed
after contract award, must be avzilable for demon-
stration purposes no eavlier than 10 days after
proposals are submitted,

b, A remotely controlled, 1 kilowatt single chan-
nel (transmit and recaive) HFNCS system, that
incorporates all major equipment types in the
HENCS architecture with limited modifications/
upgrades_allowed after —ontract award, must be
available for demcnotrat ion purposes no earlier
than 10 days after prorosals are supmitted,™
(Emphasis added,)

The solicitation proviacd that the agency would conduct a
preliminary review or uechnical proposals and would contact
each offeror whose propocsa! "demonstrate(d] compliance with

mandatory requirements ., ., , and other RFP requirements as
set forth in the Prop~«.:! Suidelines" to schedule demonstra-
tions, The solicitar::: wiviced offerors that the selection
of a contractor would v bagei upon the review of written
proposals, the price tr:in ol and the system demonstration,
considering the beneti: ¢ ny alternatives or enhancements
beyond solicitation requirements, The solicitation there-
fore indicated that the syt m demonstration would be, in
addition to wrictten props.oats, wart of the zvaluation,

In requiring offerors to demonstrate performance capabili-
t.ies of their proposed systems, the solicitation provided
that the system demonstration was to clearly validate com-
pliance with solicitation requirements and that the system
configurations would as a minimum comply with the mandatory
requirements of paragraph 1.2,

The Navy received proposals on January 17, 1992, The pro-
tester proposed a system architecture similar to that of a
previously developed system, put with certain components
employing more modern technoloyy than those in the developed
system.! Pending fabrication of working models of the

'The protester also proposed software revisions to
accommodate computers nsed ~n the host platforms, which are
generally smaller than theose on which the original system
was deployed.
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proposed equipment, the protester proposed to use its previ-
ously developed system for the system demonstration, wand
advised the agency that the evtent to which it would
demonstrate the equipment still in development wculd depend
upon the state of development reached at the time of the
system demonstration. The proctecster also proposed to oper-

ate completed modules &f “2rrain other newly developed
equipment within the =lder system architecture, although not
enough modules had beon pr-ducesd to demonstrate a
stand-alone, 4-kw system,

The agency found that the protester’s proposal lacked
information on procedures and configurations related to the
system demonstration; it found the proposal ambiguous with

regard tn whether the prorester intended to include the
components using more modern technology in its system demon-

stration, The agency was unable to conclude that the
proposal did not mee* 'L+ mandatory requirements and decided
to schedule a system a-mopstration, as a better basis for
assessment than the wi 1« rroposal,

On March 2, agency pere-nni-t flew to witness the protester’s
system demonstration, cchloednled to begin on the next day,

At the scheduled demcnsctration, the protester advised the
agency that while the nreposed components were in an
advanced stage of devaicpment, they were not available for
demonstraticn; the preteastor could provide only a limited
demonstration of performance capabilities, Further, not
civough modules of the cther new equipment had been

fabricated to run tects ar 3 4-kw system; the protester
planned to demonstrate the madinles only for the scheduled
tests that the protes'~: - n-udored to be of key interest to
the agency--less than a roen'n of the total scheduled,

The protester instead prcpuacsd a system demonstration of the

previously developed sy=tem, for collection of test data,
After an initial briefing from Marconi personnel outlining
the planned procedures, the agency expressed concern that
the protester was not meeting the mandatory requirements of
the solicitation because it was not offering to demonstrate
the system that it was proposing to deliver, On March 4,
the agency suspended the demanstration; the agency concluded
that the new components werco not "limited modifications
upgrades" of the componaents in the system proposed for
demonstration and that there was in essence no working
system to demonstrate, Further, even though some modules of
other equipment had been fabricated, not enough were
available for the protester t¢ demonstrate a 4-kw HFBCS
using the proposed equipment. On March 5, the agency
notified Marconi by letter that it considered the system
proposed for demonstration £ ke substantially and signif-
icantly different from the system nroposed for delivery,
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that the proposed components would require substaptial
rather than limited medifications, and that the aygency would
no longer counsider the propocal, This protest followed,

THE SYSTEM DEMONSTRATIOMN

Protester’s Contentinne

The protester contends +ttar 1t ccemplied with solicitation

requirements for syst.:m denonscration, Marconi argues that
its proposed system ar-hivcecture was the same as in the
gystem proposed for demonstration; the two systems allegedly

share much of the same oquipment, and the proposed
components are a form, fit, and fupction upgrade of
components in the system proposed for demonstration,
Marconi argqgues that the aaency shculd have permitted the
firm to meet requirements by cortinuing its demonstration,

with a technical prescntiticon on the capabilities anpd
progress in developmen* -~ the more modern ccmponents, but
without attempcing r= :nteqrate those upgraded components
into the demonstrati~-y :y.vem, The protester argues that it
was unreasonable to i orproet the solicitation to require an
offeror to demonstrarte ite optire proposed system, including
enhancemants, prior toc contract award, nor did the agency

require other offerors o do so,
Analysis

In reviewing protests acainst an agency’s technical evalua-
tion and decision to eliminate a proposal from consideration
for eward, we review the vrecnrd to determine whether the
agency’s judgments were roasonable and supported by tlae
record and in accordance witn the listed evaluation criteria
and whether there were any violaticns of procurement stat-
utes or regulactions., CTA, 'nc., B-244475.,2, Oct, 23, 1991,
91-2 CPD 9 360. In circumstances where the contracting
agency employs a system demonstration during technical
evaluation, the agency may properly insist on the demonstra-
tion of actual hardware proposed by an offeror
notwithstanding a protester’s claim that other equipment is
functionally eguivalent ancd that it should be acceptable to
demonstrate that othe» oaguipment, Star Techns., Inc.,
B-233489 et al., Mar, &, 1949, 849-1 CPD ¢ 279,

We believe that the aucncy’e «devtision to eliminate Marconi
from the competitive range was reasonable, The RFP required
demonstration of a system which would require only "limited
modifications/upgrades" afte:r award, The record shows that
the equipment proposed by Marconi went far beyond the
limited upgrade or modification allowed. Simply stated,
while the solicitation allowed offerors to propose
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modifications or upgrades to meet specific solicitation
requirements, it did not permit the substitution of
equipment with a whole new set of performance capabilities,

The record shows, by the protester’s own admission, that the
equipment to be upgraded includes some of the most complex
and important elements of the system, representing a
significant share of system size and cost, The record shows
the equipment in question performs some of the system’s most
essential and basic fupctions and is a key to broadband
system performance, Despite Marconi’s contentions, the fact
remains that these essential components, in the form
proposed by Marconi, did not exist, The protester itself
has referred to the new technology as a "quantum leap" and a
"revolutionary" design, and prior to the protest, Marconi
patented a key module of the proposed components; the
proposed equipment shares few if any components with the
equipment to be used in the demonstration, The newer
technology offers improved reliability and maintainability,
and reduced power consumption, takes up less space and
allows far more system flexibility than do the components tc
be replaced., Thus, the replacemenu of the one set of
components with components using more modern technology was,
in our view, a substantial change beyond the limited upgrade
allowed under the terms of the solicitation,’

Similarly, the module that was fabricated but not available
in sufficient quantity for the system demonstration promised
advantages over the analogous components of the system that
the protester proposed to demonstrate, That module again
offers advantages in size and noise characteristics, offers
better radio frequency performance, and substitutes air
cooling for water cooling. The protester proposed neither
to run all scheduled tests with the module nor to share the
results of its limited testing with the agency and was
unable to demonstrate its form, fit, and function
compatibility with analogous equipment from the older

system,

In sum, we find reasonable the agency’s determination that
the proposed replacement of equipment by components using
more modern technology in this case exceeded the "limited
modifications/upgrades" that the solicitation allowed. We

While the protester contends that there was little risk
with the modifications, since the cost of development is
being assumed under another contract, and the new technology
involves no radical redesign of the system architecture, the
protester acknowledges a risk of schedule slippage in moving
the new equipment from development to production; this was a
concern to the agency even before it scheduled the system

demonstration.
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also find reasonable the agency’s determination to reject
the protester’s proposal peciuse the protester was upable to
demonstrate the actual har . dware it proposed to deliver,’®

PASS/FAIL TEST

Marconi conptends that by canceling the demonstration, the
agency improperly converted the demonstration into a
pass/fall test,' Our ffice has generally found such tests
are an undue burden con competition because they may lead to
automatic exclusion of potentially acceptable proposals if a
protester fails in only one element of the test, See OAO
Corp. et al., B-2322iv er _al., Dec, 1, 1988, 88-2 CPD 9 546.

The test here, however, was not a pass/fail test but was
designed to measure performance against a number of perfou-
mance criteria, The solicitation did not require that
offerors wmeet every ~!..m~nt of the RFP requirements but
required the test only ©> measure the extent to which candi-
date systems exceeded ' fyiled to meet requirements,

3Phe rscord shows that other offerors demonstrated the

rssential equipment yroposed, although some of that
equipment did not satisfy roquirements and would have to be
replaced, The protes' - pques that it was unreasonable to
reject 4 potentially « mn!iunt system for failure to offer a
demonstration while cventinuing consideration of a system
that the demonstrat:on i ed £o have serious deficiencies,
as the agency appeavcd ro 1,wve done, However, this is what
the solicitation contrmplated and is consistent with our
finding that the systom dermonstration was part of the evalu-

ation and would result in the identification of weaknesses
and deficiencies that an offeror would have the opportunity
tn resolve during discussione,

‘Marconi also arques that the solicitation stated that
system demonstrations wou!ld be scheduled for offerors whose
proposals "demonstrate!d] compliance with mandatory require-
ments." The protester wranes that by scheduling the system
demonstration, the agency «fifectively made a determination
that the proposal was technically acceptable. We cannot
find it unreasonable for Lhc agency, when uncertain whether
an offeror meets requiroments, to extend that offeror the
opportunity to demons! rate compliance, Certainly the record
is clear that the agency at no time made a determination
that the protester metL the mandatory requirements for a
system demonstration., Once those uncertainties were re-
solved and the agency determined that the proposal did not
meet requirements, the aacncy was not obhligated to conduct
discussions or to offer Marconi the opportunity to submit a
revised proposal before ~liminating the protester’s proposal

from the competitive ranac, 3Zoe Operations Research, Inc.--
Recon., 53 Comp. Gen. R&60 (1974), 74-1 CPD < 252,
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Moreover, the protester’s proposal was not rejected because
it falled a performance demonstration test but because it
was unable to demonstrate rthe hardware that it proposed to
supply, The protester’s systom was clearly unacceptable
under the terms of th. solicitation,

OTHER ISSUES

The protesver contend: 'hat +he agency failed to conduct
meaningful discussions, 'hat regardless of the acceptability
of the candidate syst.m, riue record shows that the agency
believed that a proposal based on the system present at the
demonstration might have met requirements, and that the

agency should have advisad MHareconi of its opinion and
allowed the protestar 'o vubmic a revised proposal based on
this system.

It is clear from the :.:.: i that while Marconi realized its
previously developed .iyvetem culd meet reguirements, the
protester made a bus:nes: Juagment that an offer based on

the upgraded system would ne more competitive, There is no
obligation to include i orferor in the competitive range
where major revisions, tantameount to the submission of a new
offer, would be necessary tc make the proposal acceptable,
Metric Sys., Corp., B-21827%, June 13, 1985, 85-1 CPD 9 682,
We believe, based npcn the record before us, that a proposal
based upon the syster anad copripment using less modern
technology would hawve :oqguired the submission of what was
essentially a new prry 0l

The protest is deni-d,

James F, Hinchman
General Cnunsel
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