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(Comptrollen General
Of the United States

\Wlﬂllilon,‘ b.b.‘ 20848

Decision
Matter of; ‘Welcon

iIFlle: ‘B=247032,2

iDate; :May 8, 11992

iRichard IP, ‘Welch for the ;protester,
:ash iLuthra (for .LSL Industries, Inc,, .an interested party.

(C, iDale iDuvall, Department of 'Veterans :Affairs, :for 'the
:agency.,

‘Richard :P, :Burkard, :Esq., .and John :Brosnan, 'Esq., Office of
‘the ‘General Counsel, GAQ, ;participated in ‘the:preparation of

the decisinn,

IDIGEST

:Agency properly :rejected ibid .as inonregponsive :where tbid
samples :failed ‘to conform:to «characteristics listed :in
:8o0liicitation, .which -warned tbidders :that -submission of
mnonconforming :bid samples :with :'their ibids :would result iin

rejection,

IDZCISION

‘Welcon jprotests 'the (Department (of Weterans /Affairs’ ((VA)
irejection of itsibid ;and «the .:award of a «contract tto ILSL
iIndustries, 1Inc, wnder ilnvitation ifor tbids ((IFB) INo., itM1<30~
i92:for;pawientirnnigabion}kitsJ 'The WA rejected Welcon’s
tbid -as inonresponsive :hecause it found :the protester’ss ibid
:samples unacceptable, Welconcchallenges*VA' determination
:that ‘its .samples :were :nonconforming.’

:Wecdeny{the;protest.

The ikrrigatiion jkits called ifor iby :the 1IFB :were tto (contain
ttwo titypes of: ‘irrigation :syringes--a ihulb and :a jplunger
ttype~=as well .as aplastictray, .a:plastiic -solution
«container, .and -a .waterproof drape. .The IIFB requiredibidders

uInzitszinitial protes:,.Welcontarguedtuhattﬁhe(agency
:should not ihave considered tthe :awardee’ss ;allegedly late tbid
:and tthat tthe :awardee 'was iineliigible ifor :award tbecause (that
tf4rm «was ot :a :small tbusiness, The :agency :anaswered tthese
arguments iin iits report. ‘Welcon «did inot ;respondito ithe
agency’:s rebuttal iin iits .comments, -Therefore, we deem:these

iissues tto ibe :abandoned, and .we :will rnot .address tthem,
‘Wanquard :Research, 'Inc., :B-242633; :B=242633.2, :May 30, 1991,

91~1 CPD ‘9 ‘517.,
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itonfurnianibid :samples with-ithelir ibids so ithat :the .agency
«could itest or evaluate the :samples 'to determine compliance
wWith the «characteristics listed for -examination in ‘the
.solicitation, It stated :further that :failure .of -these
.aamples ito .conform :to the required characteristics would

require :rejectiaon of the:bid,

The IFB provided, :in- thls'regarq,ztﬁat -samples ‘will be
.evaluated according 'to 'the .commercial :item description (CID)
:attached ito ithe IFB, 'The CID set forth salient characteris-

itiles, idncluding 'the following:?

((1) ‘The .catheter :tiip opening :shall :be :a minimum of
3716 iinch ((0..47 cm) and designed 'to accommodate
.standard size stomach :tubes, :feeding :tubes, and
‘urathral catheters,

((2) ‘The thase area of ‘the 'tray .with :respect :to ithe
total .outside surface area shall :nect :be ‘less than

22 ipevcent,,

((3) "The :syringe shall ., ., ., ibe provided with a
iprotective 'tip cover,

«(4) "The #irrigation kit shall ibe :free (from defects
which «detract from 'its .appearance or ‘impair ‘its
:serviceabﬂbipy.

:Eivelbiddersxreqpondedttotuhe=solicitat¢on. The :agency
ifound tthat (Welecon’s ibid :samples were wnaccgptable ifor tboth
(bypes ©of syringes, Swith:reqpectttomthelbulbttypq,tnhe\NA
ifaund wehat the pening of ithe (Welron :syringe catheter tip
.waS'nuﬁﬁﬂwinc},rsbighwlleesstUhanthhe B/16 inch iminimum _
required, mhcvagency‘also1foundtnhattWelconﬂs=samp1ea<d1d
xnot:meettthexrequirementLbhatLthe}base<areacofthettray
.ghall inot tbe !less ithan :22 jpercent ©f tthe ttotal coutside
:surface :area., (COncerningtbhe;plungerttypecof«syringq,tbhe
WA (found tthat tthe «opening of ithe catheter tiip was 5732 iinagh,
-again, skightly less ithan /16 iinch requiremant :and ithat tthe
syringe’ss jprotective :tip .cover :fell .off .easily. ‘The :agency
(determinedtthat onlyxLSL«submittedtacceptableibid‘aamples.

itBecause severalcofrthetbidders<submitted:nonconforming
:samples which wwere close to (compliance with tthe minimum
xrequirements,thhegcontraobingcofﬁicerxrequesnedcconfirmabion
ifrom tthe :agency’:s ttechnical jpersonnel of ithe meed for ;full
«compliance with the (CID gpecifiications., 'They iregsponded tthat
:fubl(compbianceawasznecessanyiinrorderatoiensuretthe:safer
cof 'VA jpatients. The samples:were :then :retested :and, :for ithe

——

‘“Phe (CID (for tboth :styles of catheter 'tip :irrigation :syringes
ito ibe ;:acquired under :'the 'IFB .contained ‘these requirements.
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fAame reagons «as :set :forth above, Welcon’s bid samples were
found to ibe unacceptable,

xWelcon(ohablenges‘Nkﬂshdeterminabionzby.questioning:the
waliddity of the test :results, The protester asserts that :by
iits measurement, the :internal diameter of ‘the opening :for
iits 8yringes :iis 8716 inah, The protester also caontends 'that
the .syringes :it offered :here thave ibeen 'tested and ‘found to
ibe acceptable iby 'VA ‘in past procurements.,’

The |protester’s :allegation hat its .samples were
:mtsevaiuated(oonstitutes{atohablenge1torthe‘agenquSztechni—
«cal evaluation, ‘Our Office will review .an .allegedly
improper itechnical .evaluatiaon of .samples ito «determine
whether it was ifalr .and reasonable .and consistent .with ‘the
solicitation evaluation .criteria, PEC, 1 r '‘B=243195,
July, 5, 1991, 912 .QPD 9 .24,

iHere,Lbhe;agenqy;state31that5Ltlused(caiibrabad;plﬁgggauges
tto test Welcan’:s .samples :for compliance with the «catheter
itdp -opening reguirement., 'The :agency states \that the testing
jproaess '"i:g :started iby :selecting ithe (0.,)187 inch :and the
0.,11'88 inach \plug gauges :and iinserting them iinto ithe opening., "
The .agency jpoints out that 3716 inch equals 0.,1875 inch .and
tbhattbhe(QJraeftnch;plug'%should1£itxyeqy:anugky“xwhblexthe
(0.,11877 \plug '"should ibe :somewhat 'looser." 'When it itested
aWelcon%sfsampleszfor‘oompbianoeawtbhzbhts:qpecbficatdon,1the
agency :found that neither jplug gauge would fit,,

'mhe!protesner<concedestbhat1bheseggaqges;aneaaccurate}but
;assenbs1bhattnhezagenQy:mqy!havexenred5intuaingtbheggaqgesJ
While iWelcan :states what iby iits measurement it:s 8yringes
(campgyswithtbhe(pﬂkﬁfinchzreguiramenn,5ﬁtthas;npt;atanedtbhe
imethod it waed (to @rrive @at ii%s wconclusion., Given wthe
1tesbing:meuhod;emplqyedipy1ﬁheeagenqx,xbhezsecond:nound(of
ttests5it‘oonductedawhiohwueﬁrﬁiedtbhosezneau&bq,aandtbhe
iprotester’s ifailure ito refute those ifindings, we ;find ithat
‘vhzreasonqply(concludedtthat:WElconﬁs:samples<didznot<oomply
swibhtnhe!IEB;regquementtbhat\nheacatheter1bgpgqpening}be‘a
minimum «of 8716 :inch. The :agency itherefore \properly
irejected iWelcon’ss tbid .on this ibasis, ‘The protester’s nere
«disagreement :with ithe .agency’s .conclusions «does not render
\the WA'’:s .evaluation of its :samples unreasonable or unfair.

?WelconewhsoaqueansLanapguetuhatLbhe:samples:ahould;not
1have1beenthestedxfortbhefinQennalcqpening;diameten. ‘Since
tthe IIEB (clearly :stated :that Ibid :samples .would lbe @evaluated
Lo determine «compliance with ithe .characteristics Nisted in
the (CID :and the :internal «diameter :was «ane of ithose listed
(charactenistica,5fszelconqobjeonedttozteat&ﬂgxtortbhis
¢d1mensioniitsshould}havegprotested;priorkbid(qpeningJ iBid
iProtest i{Regulations, 4 C/F R, '§.21.2¢(a)(}) (1992)..
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:Higngggﬁgqg£4;o1the;protesterhs;argument;that its syringes
ihave tbeen :found to ibe :accqgptable wpder 'this «CID in :the past,
the @rroneous .aaceptanae .of pancanforming items on prior
«aantracts «does ot ibind ithe jprocuring agency :to accept
mnonconforming :items under .a .subsequant contract, Ashland
Seiggors, Inc., 'B~240930,2, Jan, 30, 1991, 91-1 CPD 9 86,
To thold .othérwise ‘would require ithe government to be forever
ibound iby prior .erroneous decisions,

In wiew .of the :foregoing, we :need not decide whether
‘Welcon’s ibid :samples also failed 'to .conform 'to ‘the other
characteristics inoted iby :the agency.,

The protest is denied.

: T\UamessFJ!Hinéﬁman
AP General -Counsel

IB~2471032..2






