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iaichardc P., ;Welch ifor the 1protester.,
lAsh iLuthra ifor LSL .Industries, Inc.,, an interested 1party.,
(C., [Dale iDuval, rfDepartment of 'Veterans:Affairs forithe
.agency,
:Richard P., :Burkard, 'Esq.,- and John Brosnanf Esq.,,jOffice of
the'General Counsel, GAQ, participated .in the preparation of
?the decisinn.

IDIXGST

;Agencylproperly .rejected ibid 'asinonresponsive;-wherelbid
samples ,fatled to conform tto (characteristics listed In
soliicitation, which 'warned ibidders'that submission of
znonconforming bid samples ,with'theiribids 'would resultiin
!rejection.

IDMCISION

*Welcon 1protests tthe tDepartment (of \Veterans;Af fairs' ((VA)
zrejection cof its dbid and tthe iaward (of a (contraot tto iLSL
I'ndustrieq, ilnc.. under invitation lfor ibids ((IFB) INo. IMl-.3O-
-92 :for lpatient i'rrigation ,kits,. ,The VA irejected Welcon'vs
ibid-asrnonresponsive because it ifound thejprotester'tsibid
:sampleslunacceptable. ;Welcon(challenges 'VA':srdeterminat;ion
'that its.samples ;were nonconforming.'I

liWe denyl'the !protest,

tiThe jirrigatlob nkits 4-called ifor by tthe IFB were tto (contain
ttwo types (Of: 'irrigation .syringes--a ibulb zand a 1 plunger
ttype--asMwl-l Jas a tplastic rtray,, a plastic 3solution
,container, .-and -a waterproof drape. The IFB required ibidders

'JIn iits jinitt-al 1 protest,, lielcon zargued tthat the zagenqy
5should not 'ihave (considered tthe zawardee&'(s za'lllegefidy )late ibid
cand tthat tdhe .awardee ,was jineligible if or zaward lbecause tthat
tf idrm vwas mnot .a tsmal'l ibusiness,. ,The .agency answered these
Earguments uin iits ireport,, ;Welcon did inot zrespond ito the
cagency'<s !rebuttal jin iits (comments., Therefore, ,we (deem tthese
issues tto ibe .abandoned,, ;and :we ,wilnl not .address tthem.

vanuResearch, 'Inc., B-2A2633; -B2A42S33.a2, ,May '30, 1l991,
£91-.1 CPD I, '51f7.



tto:,furni&;vibid :samples withttheirx bids so that the agency
could ttest tor evaluate the samples'to determine compliance
swith the characteristics listed:for examinationiin the
asolicitation, !t stated further tthat :failure of 'these

samples ito conform 'to ithe required characterist ics would
require reject1ion of the, bid,

-The IFB iprovidet, 21n this !regar, tthat samples twill ibe
1eva'luated -according 'to ithe commercial item description ((CIP)
:attached to tthe tIFB, xThe CID ,set forth salient characteris-
tt;ics, Including the fotlowing;Z

(Vt) bThe .cathet'r ttip opening :shatll :be a iminimumn of
3416 1inch ((OA4 cm) -and designed 'to accommodate
Lstandard 5uize .s.tomach tubes, 'feeding tubes, and
'urethralcatheters9

((2) lThe ibase area of the tray ,with respect to the
itotal outside surface area shall :not be less than
,22 rpercent.,

((3) ,The 9syringe shalil ., ., .,ibe !provided twith a
!protective tip cover.,

((A) ,The irrigation *kit shall be !free ifrom ,defects
which det~ract ifrom its appearance or impair Its
:ser~viceabillity..

Fiv.e ibidders reqponded tto tthe !solicitat~ion.. rhe iagency
ifound tthat Waelcorvlfs ibid.¶samnples %were tunacaeptable ifor iboth
ttypes (of ,sy.ringes., swith zreqpect tto ithe ibuib ttypq, tthe %VA
ifound tthat tthe copening'(of.tthe tWelcon sy ringe (catheter ttip
,was 111A//6A iincrp l 'slsightly liens than tthe :/iJi6 Ainch iminimum
irequired. ,T htm~agency also if ound thhat MWe'lcoar's Xsamples (did
inot imeet tthe trequi'rement that tthe ibase zarea (of tthe ttray
!shalll inot ibe !less tthan ,22 jpercent cof tthe ttota'l coutside
csurface area.. (.Concerning the lplunger ttype (of !syringq, tthe
WVA ifound tthat tthe qopening (of tthe (Catheter tt;&p ;was !5t/.32 linch,

yargai'rslghtly !less tthan :'a/!1.6 Uinch Irequirement iand ithat tthe
,sy~ringe',s iprotective t;ip coaVer if es'i 'off teasily.. ,The iagency
,determined tthat only iLSL !submitted -acceptable ibid !samples,.

iBecause zaeveral cof the ibidders 5submitted nonconforming
zsamples %which nwere tclose tto (compl~iance ;with tthe ,minimum
?requirements, the (contracting (officer irequested cconfirmat'ion
if rom tthe zagency'<s itechnical 1personnel (of tthe ,need ifor ,fuFJ.
compl~iance %with ithe (CID ,specificat~ions.. ,They iresponded ithat
ifuill (complIrance ,was Inecessary in (order tto .ensure tthe ,safety
(of .VA patients.. The samples :were tthen xretested ianc4, ifor ithe

h'iThe 0CID tfor iboth :sty~les ;of (catheter ttip irrigatvion syringes
tto ibe :acquired ,under the 1IFB tcontained 'these Irequirements..
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:flme ireanons .as :set forth above, ;Welcon's ibid samples ,wereIfound tto be unacceptable,

'weelan (cha't'lenges XVAI'5s' determination iby questioning 'the\vatiidity tof the test results., The protester asserts ithat :byIits measurement, ithe .internal diameter of the opening !for*its 'eyringes xis '/d.,6 inch, The tprotester also contends thatthe syrznges it offered here .have tbeen tested and found toibe acceptable iby 'VA :in rpast procurements..'

',The jproteSter'fs cal1legation tth'at 'its samples .were
rmisevalluated cconst~itutes ia tuhal'lenge ito the .agency'ls *techni-cal teva'luat~ion.. 'Our (Of fice %willll jreview an &l'a1legedly
improper technical tevaluatiion tof :samples ito 'determine

.whether At %was Ifair cand ,reasonable and consistent .with the*solicitat~ion *evaluat'ion (criteria, ,PFC,, Inc., !B-!243195,,July,, :5, 1991,, :91'2 tCPD .2.4..

[lerq, tthe iagenoy states ithat it *used (callibrated IpJug gauges
tto ttest Melcoilnl's .samples ifor .compl.i-ano,. swith Lthe (cathetertt'ip .opening zrequirement, .The ;agenoy ,states tthat ithe ttesting
,process "is ,started iby .select'ing tthe AO.,'!189 Inch zand the(0.,1t88 iinch jplug (gauges -and inserting tthem into' tthe qopen'inq."'nhe iagenqy poaints (out that :3116 Inch equals (O.,1B75 inch -andtthat tthe (O. 1;88 inch plug "'tshould ifit xvery ,snugky" h'while ithe(0..!181? Iplug '"should toe :somewhat 'looser.."' When it itested;Welcon'ts !samples ifor (compl'ianae .with ithis specificatior, ithe.agency ifound tthat ineither 1plug gauge :would fit.,
lIhe 1protester (concedes that ithese (gauges -are -accurate )butzasserts tthat tthe zagency :may ihave tetrred *in wusing tthe (gauges.
,Wh'ile MWe'lcon !st-ates tthat iby its cmeasurement .;its syrringes'Complvy swith tthe 48l16 *inch zrequirement, itt Ihas ,not tatated itheimethod It Lused to zarr.iLve zat its o(nclusion. (Gi'ven tthe'itestIng imethod templolyed Iby ithe iagency,, the ,second arcound (ofttests it tconducted twhich %verified tthose iresults, zand ithe!protester':s ifailure tto irefute tthose ifindings,, we find ithatTVA ,reasona~bly (concluded ithat ;Welconts .samples (did ,not (comply:w'ith tthe nIFB irequirement tthat the (catheter ttlp cqpening ibe airninimum (of :31'l6 linch. The zagency itherefore Iproperly
,rejectediWelcorI's ibid ,on ith.'s ibasis.. IThe jprotester' s inIeredisagreement :with tthe agency'.s (conc~lusions (does ,not irender
the 'VAts .evaluation of its samples unreasonable (or iunfair..

]we'lcon zalso iappears ito .argue tthat the !samples *should ,notihave )been ttested ifor tthe internaml(opensingdiameter. ,Since
tthe wIF5,learlky s~tated that Pid sadples would be eva'luatedito dateemine (compl1iance ;with the characterist~ics 'listed Intthe (CID and the internal (diameter was one (of tthose ?l~sted
(characteristics, Iijf *1ellcon .objeted tto itesting ifor tthis 1tdimension It fshould Ihave protested jpr.ior ibid (opening. iBid;2.rotest 1Regulat~ions, A CTF;R. § .21..2((a)((T) (t119.92)..
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;Wtdhg)94pq~et.|otthe protesterls ,argument ithat its syringes
ihave been ifound ttbo be ;acaqptable iunder this !ClD in the !past,
ithekerroneous aoceptanoe of nonconforming items on prtor
contracts does not iind tthe procuring agency to accept
nonconforming items under a subsequent contract., Ashland
Scisaors., Inc., !f-.240930,,2, Jan.9 30,, 1991,, 91-1 CPD 9 86,
,Po ihold otherwise would :require the government to be :forever
iboundiby!prior erroneous decisions..

In \viow kof the foregoing, .we !need not decide whether
,Weltcon':s ibid samples .also ifai'led to conform tto the other
characteristics notediby the agenoy.,

[he !protest 4is denied.

./g' ./

'g,/Jmes ;F., Hin6iman
'Genera'l Counsel

4 iB-¶2477032,.2




