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\DIGEST

;Alprocuringzagenthsﬂdebermtnawion<of1nonneqpons&b1&wty:for
;a;proqpective(conbractor1hhat)has:fiuedsforlbanqupbqy is
not wnreasonable ©or made in ibad faith when tthe «letexmination
relies on @ jpre-award :survey that «id ot recommend the
«cantractor ifor .award lbecause :@a weview ©f the :financial
informatiion submitted iby ithe (contractor :and [Dun .and
Bradstreet reports irevealed :substantial :financial «deficlits
-and an wncertain financial :future; ithe weight given tto ithe
(effeots<of;a;prqposedlbanquptqy:reorganizat&on;plan,xwhich
.was wnconfirmed -as of ithe tiime of the nonresponsibility
determination, is within the discretion of ithe :agency.

IDECYISION

iHarvard Interiors iManufacturing Co., @ «division of Harvard
Industries, Inc.,' protests tthe :award of @ wontraot ifor
\qphalatered:anyle:shEDl<ch&brs5Lssuedtbytbhe!Nat&ona&
IFurniture Center, General Services /Administration (GSA),
wnder request :for ;proposals ((REP) INo.. iFCNO~91=J401-N-10~-
16=91. IHarvard .claims ithat (GSA sincorrectly «determined tthat
!Haryardxwas;aznonreaponsibletofferon,}basedluponlﬁinanciwl

«congiderations..?

‘'Hapvard ifiled ifor protection wnder «chapter 111 «of the
iBankruptcy /Act, W1 1U.S8./C. '§§ 1101-1174 ((1:988),, ‘Ln May 1991,

AMuch ©f whe financial data on iHarvard .appears (to ibe
;prqprietanyxandfis:not:disclosed:in-this:decisiona




‘We «deny t.he protest,,

(G8A ilasued ithe IRFP .on :September 6, 1991, for a figed-price
requirements qontract ‘with :an estimated wvalue of 513 million
over the 2-year jperiod of February 1, 1992, :through
January 81, 1994, .Award .was 'to ibe made :'to :the :xesponsible
-offeror whose jproposal offered ‘the greatest value ‘to 'the
governmant ‘in terms .of .quality .and jprice., Three offerors
:submitted \proposals by ithe October 15 closing.date, The
«contracting officer requested ibest and final offers (BAFO)
in INovember, !Harvard’s 'BAFO, dated :November 18, 1991,
©offered the lowest price and was in line for award on all

4tams.?

‘The «cantraocting .officer :requested pre—~award :surveys won alil
three offerors ito :asgertain wheir wesponsibility relative to
thelr financial :and ;production capacities, «©On IDecember '5,
the «contracting officer sent :Standard IForm 1403 ((SF 1403),,
""Preaward Survey ©of IProgpective ‘Contractor ((General)," ito
it'he (GSA Credit and iIFinance Seotion ((GSA iFinance) requesting
that ©office ito jprapare :a pre—=award financial .survey «on
iHarvard, (GSA [F'inanae «conducted this survey wsing financial
information :submitted iby iHarvard on November 18, :and
waturned ithe SE 1403 ko ithe .contracting officer «on
[December & recommending ithat ino .award ibe made tto !Harvard,
(GSA IBinance jprovided :a :narrative .egplaining its adverse
recommendatiion on the wreturned SF 1403, '‘Based on his
analysis of ithe pre—-award financial :survey, the «contracting
officer determined ithat Harvard ‘was mnonresponsible .and
informed iHarvard of 'this determination in .a letter dated

January 16, 1992,

In a8 Nletter «dated January 21, Harvard .asked ithe «@wontracting
officer o weconsider his «determination .and offered ito
:submit wpdated financial information., IHarvard :stated that
its Corporate \Vige IPresident of iFinance :spoke with (GSA
IFinance ithat :day .and «discussed informati(¢n necessary \to
rreceive :a favorable «determination, «On January 22, the
contracting officer contacted GSA Finance to «discuss ithe

+ R

1GEA :amended the IREP on January 6, 1992, ito «worreot a
«nantity estimate for «one «of ithe idtems, :and ithe «contracting
officer wrequested inew IBAFOs.. [Harvard responded «on tthe :same
«datie that its IBAFO would ;xemain it:he :same .as originally
submitted. I[Harvard remained in line for :award.

“Phis ifinancial information was :submitted in wesponse ito a
waquest by (GSA iFinance ito ionduct @ \pre-award :survey ©on an
IRFP for :stools :and :folding «chairs. IHarvard «concedes ithat
(@SA’:s wse ©of this information :for ithe .analysis of its
responsibility for :the :shell .chair REP :was jpermissible.,
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Harvard wice president's conversation, @GS8A Finance informed
the contracting officer that, during the conversation, the
'Harvard official stated that tha firm's financial :status
remained wnohanged and that it «lid not ihave additional
information different from the information originally
submitted, 'Based on this conversation with GSA Finance, the
contracting officer .advised Harvard, in a lletter dated
January 23, that the original nonresponsibility determina-
tion would remain in effect, 'The contracting officer
awarded the contract .on .January 24 to the offeror next in

line for award,

Harvard protested the award t.o our Offige on Januery 28,

\@SA suspanded performance of the contract on January 30 in
accordance with 4 (. F.R, § 21,4(b) (1092) .and 31 W.8.C.

$ 3553/(d) ((1988). (On March 20, GEA dissusd & Determination
and [Findings, jpursuant to 4 C,F.R, § 21.,4(b) and 31 U,8.C,

§ 2553(a)(2) (1988), permitting the .awardee to continue with
contract performance during this protest., On :March 31, the
WW.8., District Court, [Eastern District of Missouri, in
raeaponse to Harvard's motion for a temporary restraining
order, requested that our Office issue our decision on this
protest no later than May 1, and put in abeyance the requeat

for a temporary restraining .order.,

'Harvard lbasically asserts thet the contracting officer
wnreasonably determined it nonresponsible.

Contracts may only 'be awarded to :responsible prospactive
«wontractnrs., Federal Acquisition Regulation (FAR)

$ 9.103(a) (FAC 90-8)., 'To be determined responsible, a
prospactive contractor must lhave .adegquate financial
rasources to perform the contract, or the ability to obtain
them., FAR:$ 9.104-~1(a). 1In the absence of information
clearly indicating that the jprospective contractor is
rasponsible, the contracting officer must :find the firm
monresponsible. FAR § 9.103(b)., In making a responaibility
determination, the wontracting officer may rely on the
rasults ©of a pre-award survey, but the determination ims
wmnreasonable 4f not based on aAccurate information .and
«conclusions Lrom the pre-award survey team, 'BMY, Div. of
JHarmgo (Qorp., B-233081; 1B-233081.2, Jan. 24, 1 , 89-1 CPD
q B, Where the contracting officer relias wpon the pre-
Award survey, our Office will consider the accouracy of the
survey information in Jjudging whether a «contracting
officer's determination of monresponsibility wes reasonable.
1d. :Bince the .agency must \bsar the brunt of any difficul-
ties experienced in obtaining the reguired performance,
contracting officers have \broad cdiscretion and businesas
PJudgment in reaching mnonresponsibility determinations, .and
we Wwill not question :such a determination wunless a protester
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can establish that it lacked any reasonable basis or was
made in bad faith, Diversified Cont, Bervs., Inc.,
B-237209, Jan, 22, 1 « 90-1 CPD 4 84; Betakut USA Inc.,
B-~234282, May 8, 1989, 89-1 CPD % 432,

'Here, GEA Finance wsed information submitted by Harvard, as
well as 'Dun and Bradstreet reports dated March 31 and
Novamber 5, 1991, to .conduct its analysis of Harvard's
financial status .and, 'based wupon this analysis, concluded
that Harvard should not be awarded the contract, 'The infor-
mation submitted by Harvard included independently audited
consolidated financial statements for the years ending
:September 30, 1989, and .Beptember 30, 1990, in which the
auditor expressed "substantial doubt about {[Harvard's)
abjlity to continue as a .going .concern,"

Also included in Harvard's submission to GSA Finance was a
news release from Harvard announcing a conditional agreement
with Harvard's debanture holders to reorganize the company
and unaudited consolidated financial statements for the year
anding September 30, 1991, and projecting the firm's finan-
cial status for the wyears ending :September 30, 1991, through
Beptember 30, 1999, 'These projected statements were
prepared undeyr the assumption that the .chapter 11 reorgani-
zation plan would be confirmed and approved by the Bank-~
ruptey Court on or about October 1, 1991. In a cover letter
dincluded with this information, Harvard informed G8A Pinance
that «court .approval of the plan was expected to .occur on .or
'before December 31.

©n the BF 1403 returned to the contracting officer, GEA
Finance gave a description of the .analysis supporting its
""no award" recommendation of this $13 million 2-year
contract. 'This description noted nine-figure deficits in
working capital .and tangible :net worth, .an eight-figure net
loss for ithe year ending September 30, 1991, and a sumsmary
©of Dun and Bradstreet reports. PDun .and Bradstreet reported
Harvard's condition as "unbalanced," its mrond Aas "down,"
and described a mixed trade paynent history.® The
contracting ©ofidicer followed the advice .of GEA Finance and
determined thaét Harvard lacked the requisite financial
capability to 'be determined responsible,

Qur review of the record 'before GRA at the time of the pre-
award survey .and the contracting officer's negative respon-
#ibility determination confirms the analysis deacribed on
the :BF 1403. 'The troubled financial status 1nd1cutodlhy
Harvard's submitted information and GEA Finance's analysis

1Dun;and~Brndntro¢t(d1d1nottgivclnarvard A rating because it
had not received enough financial information from the firm

to do so0.,
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reasonably raised considerable doubt that Harvard had
adequate financial resources to perform the contract, given
its size and duration, While Harvard disputes the accuracy
of the Dun and Bradstreet reports, we think GSA reasonably
relied upon them, in the absence of countervailing evidence,
since they wore\conliltent with the other information
submitted by Harvard,®

Harvard asseri.s that, since it had filed for reorganization
wunder chapter 11, the pre-reorganization financial informa-
tion relied wpon by GSk'is irrelevant to the issue of
Harvard's ability to perform the contract. Harvard argues
that, since GSA Finance did not mention the effects of the
reorganization plan in the pre-award survey, GSA Finance did
not consider the plan, '‘Therefore, Harvard has challenged
the completeness and reasonableness of the pre-award survey,
and thus the reasonableness of the contracting officer's
determination, because GSA did not give weight to Harvard's
proposed plan of reorganization in evaluating the firm's
financial capabllity.

'The yecord as of the date of the pre-award survey shows that
GSA Finance was cognizant of the allegad effects of
Harvard's praposed reorganization plan.’ ‘The fact that GSA

‘Harvard asserts that Dun .and Bradstreet erred in reporting
that Harvard had past-due accounts with its suppliers, and
thus attempts to question the accuracy of the pre-award
survey. 'Dun and Bradstreet is an indepesndent reporting
service that makes its reports available to the public for
evaluating the financial positions of companies. :Such
reports are routinely used by contracting agencies in
evaluating contractor responsibility. FAR § 9.105~1(c)(5);
Oertzen & (Co. GmbH, ‘3-223537, Feb, 17, 1968, 88-1 ¥ 158.
Here, GSA Finance merely informed the contracting officer
that " [a)] mixed trade payment history is reported" by Dun
and Bradstreet. 'The reported trade payment history is
consistent with the troubled financial position of the firm
apparent from Harvard's financial statements, and Harvard
'had not submitted information to GSA that would indicate
that the Dun and Bradstreet reports were inaccurate. 'There-
fore, GBA had no reason to question the accuracy of the Dun
and Bradstreet reports and, thus, no duty to independently
varify the reports. It could reasonably rely mpon the
reports as a factor in making its responsibility
Jdetermination.

1GsA Finance msed the wnaudited financial statements for the
year ending September 30, 1991, in allcnling Harvard's
f£inancial capability. ‘These statements filed with us and
the Bankruptcy Court illustrate the alleged effect of the
reoxrganization plan on Harvard if it were approved. Also,
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Finance did not summarize the alleged effects of the
proposed plan merely indicates that it gave the plan little
or no weight in assessing Harvard's responsibility; this is
supported by GSA's response to this protest as detalled

below,

While GEA knew of the propozed reorganization and the
projections of Harvard's future financial health based on an
assumed approval of the plan, we cannot say, fran the record
before GSA, that GSA's decision to igive little .or no weight
to Harvard's proposed reorganization plan was unreasonable.
GEA explains that it properly did not give weight to the
reorganization plan before court approval of the plan,* 1In
this regard, it was not apparent at either the time of the
pre-award survey or the award when, or if, the court would
approve the proposed plan,’ ‘Therefore, the favorable
financial projections in the proposed reorganization plan,
and the projected unaudited financial statements, did not
necessitate an affirmative responsibility determination
because they did not, in themselves, resolve the concerns
about Harvard's troubled financial position apparent from
the other audited and unaudited financial statements.’®

‘The current record also supports the reasonableness of GEA's
decision to give the proposed plan little or no weight at
the time of the responsibility determination. At that time,
Harvard was awaiting approval of the plan by its creditors.
The firm is still awaiting court approval of the plan.

the worksheets used by the financial analyst reflect his
knowledge that Harvard expected approval of the plan by
December 31, 1991.

A reorganization plan does not become binding under the
‘bankruptcy statutes until the plan is confirmed by the
bankruptcy court. 11 U.8.C. § 1141(a) (1988).

‘Harvard's submitted information showed that approval of the
proposed plan was delayed from the originally anticipated
October approval date to December 31 and had not yet been
approved as of the time of award on January 24, 1992.

Harvard's opinion that its pre-reorganization financial
position is irrelevant and that the proposed reorganization
plan must be given substantial weight in determining its
responsibility is nothing more than a disagreement with
GS8A"'s conclusions and does not show that the nonrespon-

sibility determination was unreasonable. j%%% Eéfif§£é§%
Bernion GmbM, B-234680; B-234681, July 3, 1989, 89~

9 1 (two people reaching opposite conclusions from tﬁ.
same information does not show that a responsibility
determination was unreasonable or made in bad faith).

6 B-247400



R |

Harvard notifiled our Office on April 8, 1992, that its
debantuyze holders, lenders, and unsecured creditors tenta-
tively approved Harvard's proposed reorganization plan on
April 3, 1992--geveral months after award was made, Harvard
filed this plan with the Bankruptcy Court on April 23, and
stated that it expected the court to set a confirmatjion date

at a hearing on June 8,

Harvard asserts that the time GSA Finance devoted to the
pre-avard aurvey (the contracting officer requested a survey
on December 5 and the financial analyst made his ,
recommendation on December 6) was insufficient to permit it
to conduct a reasonable analysis, Our review of the pre-
award survey, based on GSA Finance's narrative on the SF
1403 and its analysis documented on worksheets, reveals that
GSA Finance conducted a detailed analysis of the financial
data that supported its 'no award" recommendation. Absent a
showing that the analysis is flawed, the duration of a pre-
avard survey does not provide a basis to challenge the
reasonableness of the survey. BSee American Bys. Corp.,

68 Comp., Gen. 475 (1989), 89-1 CPD §q 837 (5-gour plant visit
may be rellied upon to make a nonresponsibility decision);
Oertzen & Co. GmbH, supra (90-minute review of Dun and
Bradstreet report may be relied upon to make a
nonresponsibility determination).

Harvard also contends that the nonresponsibility determina-
tion should be overturned because GSA Finance did not
complete the Standard Form 1407 (6F 1407) and submit it to
the contracting officer as required by FAR § 9.106-4(a).*!
GBA concedes that GSA Finance did not complete the SF 1407,
but asserts that GSA Finance did conduct and adequately
document the analysis which the form would have provided.
GEA explains that its practice is to conduct the analysis
outlined by the SF 1407, and only to complete the form when
a4 small business concern is involved because documentation
©0f the analysis is sent to the Small Business Administration
(83A) in connection with SBA's consideration of a negative
responsibility determination pursuant to FAR § 8.106-4(b).

+ — M —

LFAR § 9.106-4(a) (FAC 90-9) states:
'

"'The surveying activity shall complete the
appiicable parts of 8F 1403, Preaward Survey of
Prospective Contractor (General); . . . [and]
BF 1407, YPreaward Survey of Prospective
Contractor--rinancial Capability; . . . and
provide a nurrative discussion sufficient to
support both the evaluation ratings and the

recommendaticns .
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Our review of the record confirms that GSA Finance's narra-
tive on the BF 1403 sufficiently documented the basis for
its recomswndation and provided the contracting officer with
4 reasonable basis to support his nonresponsibility
determination.

8r 1407 (REV, 9-88) is divided into seven parts: (1) the
recommendation, which includes a narrative supporting the
recommendation; (2) general informaticn identifying the
contractor; (3) a balance sheet/profit and loss statement;
(4) information about the contractor's financial arrange-
ments, including whether an independent analysis supports
the financial position reflected in the financial state-
ments; (3) financial aid currently obtained from the govern-
ment; (6) business and financial reputation, including
reports from such services as Dun and Bradstreet; and

(7) sales, both backlogged and anticipated, extending
through the next six quarters.

GSA Finance provided a narrative on the SF 1403 that it
returned to the contracting officer describing the degree of
deficits in working capital and tangible net worth, and the
amount of loss for the period ending September 30, 1991,

GBA Finance also explained that it reviewed Dun and
Bradstreet reports, which stated that Harvard had filed for
chapter 11 bankruptcy in May 1991, that Dun and Bradctreet
lacked sufficient information to rate the firm, but that the
condition was reported as "unbalanced" and the trend as
“"down," and that Harvard had a mixed trade payments history.
GSA Finance concluded that, according to its analysis, it
could not recommend Harvard for the 2-year contract to

supply shell chairs.

The SF 1403 was signed by the financial analyst who prepared
the survey and was dated December 6. The analyst's super-
visor initialed and dated the form December 9. The record
also shows that this same financial analyst prepared work
sheets on November 21 in response to nnothor.contractigg
officer's request for a pre-award survey on Harvard. These
worksheets were prepared using Harverd's audited financial
statements and unaudited financial statesents.

examined financial ratios and noted other relevant informa-
tion, including an existing court case, and stated that
confirmation of the reorganization plan was expected by
December 31. Although the record does not show that items
such as government financial aid and the six-guarter
projections of backlogged and anticipated sales were
evaluated, the record does indicate that GEA Finance
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requested such information from Harvard prior to the pre- ‘
award survey, but that Harvard did not supply this information,*

Based on our review of the record, GSA Finance performed and
documented the analysis outlined in SF 1407, Therefore, GSA
Finance’s failure to complete the SF 1407 provides no basis
to sustain Harvard’s protest,"

Harvard states that it previously had been found responsible
in other GSA procurements, even though it was in bankruptcy,
Responsibllity determinations are based upon the circum-
stances of each procurement which exist at the time the
contract is to be awarded and the nature of the procurement;
these determinations are inherently judgmental and the fact
that different conclusions may be reached as to a firm's
responsibility does not demonstrate unreasonableness or bad
faith, NJCT Corp,, 64 Comp. Gen, 883 (1985), 85-2 CPD

1 342. Here, given the higher price and longer duration of
this contract, as compared to other contract awards refer-
enced by Harvard, it was reasonable, and thus within GSA'’s
discretion and business judgment, to decide that Harvard
lacked the requisite financial capability for the
procurement in question here,

Harvard finally contends that it was impermissibly denied
notice of the proposed adverse responsibility determination,
that G3A did not request additional information, and that
the contracting officer did not respond to its attempts to
submj4 such information.

GSA reports that Harvard’s Vice President of Finance tele-
phoned the GSA financial analyst who conducted the pre-award
survey after Harvard was notified of the nonresponsibility
determination. GSA states, in its protest report, that the
vice president told the financial analyst that the firm had

o

“Harvard claims that the financial statements satisfied GSA
Finance’s request for information. Our review of the record
shows that Harvard either did not provide any information
for some areas requested, or that the information it did
provide in its financial statements was not detailed enough
to complete items on SF 1407, such as comments on the firm’s
business reputation or the six-quarter projection of
backlogged and anticipated sales figures.

Yan agency violation of a procurement regulation is only a
basis for our Office to sustain a protest where that viola-
tion prejudiced the protester, and our Office will not hold
form over substance in determining whether a party in the

procurement process has complied with a regulation. See
' . QQ-: m‘; B“"'219439; Oct. 28( 1985;

85~2 CPD 1 473,
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no new information different from that already submitted,
The January 21, 1992, letter from Harvard to the contracting
officer acknowledges this conversation., In its comments on
the agency report, Harvard does not specifically refute the
financial analyst’s version of the conversation,

It is incumbent upon the offeror to provide any additional
information to establish responsibility, particularly when a
nonresponsibility determination has already been made. RCI
Mamt., Inc., B-239938, Oct., 12, 1990, 90-2 CPD 9 283,
Although the contracting officer may discuso pre-award
survey information with the prospective contractor before
making his determination, FAR § 9,105-3(b), such discussions
are not required,!* Qertzen & Co. GmbH, supra,

Moreover, while FAR § 9,105~1(b) (3) states “information on
financial resources and performance capability shall be
obtained or updated on as current a basis as is feasible up
to the date of award," the record here establishes that the
information which GSA relied upon was current. The pre-
award survey considered information that the protester
submitted just 3 weeks prior to the survey; the survey was
completed the month prior to the award of the contract; and
the protester has not produced any information to indicate
that the information it had submitted had changed
significantly prior to award,

Where the information on file with the agency appears to
reasonably reflect the position of a prospective contractor,
the contracting officer may properly base a nonresponsi-
bility determination on the evidence of record, without
supplementing the evidence or affording the prospective
contractor with an opportunity to explain or otherwise
defend against the evidence. See Qertzen & Co. GmbH, supra;
M v, Ha o _Corp., supra; n El ne.,
B-221298, Mar, 13, 1986, 86~1 CPD 9 252. In addition, given
that the contract was to commence on February 1, the
contracting officer was not required to delay his determina-
tion or award when Harvard contacted GSA shortly before that
date, so as to allow Harvard the opportunity to persuade GSA

MHarvard asserts that GSA internal policies required GSA to
expressly solicit additional information before it could
find a contractor nonresponsible. An agency’s internal
policies and regulations provide guidance for agency
personnel and do not, in themselves, provide outside parties
with any legal rights. Loral Fairchjld Corp.—-Recopn,,
B~242957, Dec. 9, 1991, 91-2 CPD 1 524, 1In any event,
Harvard has not submitted the additional information showing
changed financial capability that it alleges it would have
submitted at the time of the award.
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to find it responsible,!* Nova Int’l, Inc., B-227696,
Sept. 21, 1987, 87-2 CPD 9 284,

In sum, GSA reasonably exercised its business judgment in
determinin? Harvard nonresponsible based upon its financial
condition,!s

The protest is denied,

James F. inchma
General Counsel

YHarvard also asserts that GSA did not comply with General
Services Acquisition Regulation § 509,105-3, which reads:

"When an offer is rejected because of a8 determi-
nation by the contracting officer that the prospec-
tive contractor is not responsible, the
cdontracting officer shall notify the prospective
contractor by letter of the basis for the rejec-
tion, This will provide the offeror with the
opportunity to cure the factors that lead to the
nonresponsibility determination prior to the
submission of offers in response to future
solicitations." 48 C.F.R., § 509.105-3 (1991).

It is apparent that this regulation pertains to Harvard’s
eligibility for future procurements and that GSA has advised
Harvard of the reasons that it was found nonresponsible.

¥puring the course of this protest, both parties have
addressed the issue of the quality of Harvard’s performance
under previous contracts. Although poor past performance
may be an adequate basis for a nonresponsibility determina~
tion, FAR § 9.104-3(c), we need not consider this matter
since GSA otherwise had a reasonable basis for finding
Harvard nonresponsible based on its inadequate financial
capability.
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