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Comptroller General
of the United States

Washington, D,C, 20548

Decision

Matter of: Beckman Instruments, Inc,

File: B~246148,2; B-246148,3; B-246148,4

Date: April 2, 1992

Douglas R, Duberstein, Esq., Hogan & Hartson, for the
.protester,

Thomas ‘E, :Evans, III, Esq., for Instrumentation Laboratory,
an interested party.

‘Robert :E, :Beeton, Esq., Department of Veterans Affairs, for
the .agency., '

‘Michelle :Harrell, Esq,, General Services Administration, for
the agency.,

Linda .S, 'Lebowitz, Esq., and‘'Michael R. Golden, Esq., Office
of -the General Counsel, GAO, participated in the preparation
of the decision.

‘DIGEST

'l, !Protest -is denied .where .under ‘a:brandname or .equal
solicitation tthe ;agency :reasonably :rejected :the protester’s
‘"equal' ;product since it did:not .comply with salient
characteristics listed ‘in:the solicitation and ‘thus did not
satisfy ‘the agency’s minimum needs,

2. In:albrand :name ;or equal jprocurement iwhere ithe ;protester
‘is inot eligible :for :award tbecause iits 'lequal" ;product,
listed on .a :mandatory iFederal :Supply :Schedule, (does inot
comply ‘with salient .characteristics listed iin ithe solici-
‘tation and does not :satisfy -'the agency’:s minimumneeds, the
protester ‘is :not :prejudiced by -:the agency’s .decision 'to
obtain a:waiver :from the General Services Administration to
;purchase a:nonschedule ‘brand name :product which does satisfy
‘the agency’s minimum needs,

'DECISION

:Beckman iInstruments, iInc., jprotests tthe :rejection of its
:proposal :and :the award .of ;a .contract to Instrumentation
iLaboratory ((IL) :under :request .for ;proposals ((RFP)

:No. :558-~84~91, !issued:by ‘the :Department .of ‘Veterans .Affairs
((VA) :for a chemistry system :for 'therapeuvic .drug:monitoring
at 'the 'VA'Medical Center in Durham, 'North Carolina. The
protester contends that its proposal .was improperly
rejected,

We deny the protest.



BACKGROUND

on .August 30, 1991, the VA published in ‘the Commerce
Business Daily (CBD) its notice of intention to contract

on a sole~source basis with IL for a Monarch Model 660
Chemistry System, The VA stated in its notice that firms
having ‘the ability :to furpish an "equal" product should
requast a copy of ‘the solicitation, By letter dated
September .6, the protester filed its expression of interest
with :the VA, requesting a copy of the solicitation and
stating ‘that ‘it intended to offer as an "equal" product its
synchron CX4 :Broad :Menu Analyzer which was listed on its
General Services Administration (GSA) Federal Supply
Schedule (FSS) contract,

On .September 11, :the VA :issued :aibrand .name or .equal
solicitation, identifying :IlL’s !Monarch :Model 660 (Chemistry
system -as :the ibrand :name product ;and listing 27 .salient
characteristics :for tthis ibrand :name jproduct., :While :the VA
was eypanding its laboratory :facility at its:Medical (Center
in :Durham, :the VA did .not .provide as part .of ithis.expansion
a .dedicated -water 'line for :the {instrument ibeing ;procured
under this :solicitation, :(For this ireason, .one .of :the
solicitation’s saliient characteristics .stated :that '"{t')he
only .services required are a .220 wolt power :supply.. ((The]
instrument ![must :be] on .wheels {(in order :that it .can] tbe
rapidly :relocated .with :no dedicated ;plumbing :requirements."

With respect :to firms offering 'Mequal" ;products, the
solicitation .stated :that :the determination of the equality
of :an of fered jproduct would ibe jbaseéd on information
furnished iby 'the fferor (or :identified iin idts proposal, as
well .as cther iinformation :reasonably :availab)e tto.tthe
purchasing :activity, (Offerorswere requiredto furnish all
descriptive imaterials inecessary ifor.ithe \VA (to «determine
whether :the "equal" product :satisfied ithe solicitation’s
.salient -characteristics, -The :solicitation «contemplated :the
award of a ifirm, :fixed-price contract ito ithe responsible
offeror whose 0ffer, :conforming tto ithe :soXicitation, :would
‘be imost :advantageous to ithe .government, ,price :and other
factors--specifically, the iinstrument’s :saliient «character-
iistiics .and warranty :and ithe offeror’ss @xperience ;and
qualifications~~considered. .The :solicitation .advised
offerors ithat :since ;a .contract «could ibe ;:awarded on :the basis
of #dnitial proposals without conducting «discussions, each
initial proposal should.contain ithe offeror’s best terms
from :both .a jprice and -technical standpoint.

:Two:firms—wthegprotesEefkand IL-=submitted iinitiial ;proposals
by 'the .closing date :of September (25, The protester,
referencing its FSS contract, offered its :Synchron (CX4 iBroad
‘Menu Analyzer at a price of $99,815. 1IL.offered its :Monarch
‘Model 660 Chemistry System at a price of $68,600. The VA
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rejected the protester’s "equal" product primarily because
it required a dedicated water line while in operation in
order to facilitate continuous on-board washing nf the
vessels which hold the laboratory samples being tested,
Thus, 'the :protester’s instrument did not comply with the
salient characteristic which required that an instrument
have "no dedicated plumbing requirements,”" IL’s brand name
product required no dedicated plumbing, On September 27,
on the basis of initial proposals without conducting
discussions, the VA awarded a copntract to IL, the most
advantageous offeror to the government,

On October 9, the protester filed a protest with our 0ffice
challenging ‘the award 'to IL, The protester argued that
since :the VA ‘was a mandatory user -under the FSS, it -was
required 'to purchase the 'protester’s instrument -which was
listed on the FSS, The ‘protester maintained -that since IL’s
instrument was not available under the FSS, the award to IL

was improper,

On :November :18, 'the VA filed its .report addressing :the
protester’s :argument, The VA advised ithat ;pursuant :to
Federal .Acquisition :Regulation ((FAR) '§ 8,404=3 ((FAC '90-7),
when .an ordering office, such .as the WA, which is :a imanda-
‘tory wser under ‘the :F'SS determines ithat items .available from
the iF'SS will not :meet :its :specific needs, but :similar items
from :another source :will, ;jit imust .submit :a .request for a
walver tothe (GSA. In ithis case, :after evaluating :the
protester’s '"equal' ;product ‘in liight .of the :salient
characteristics listed in :the sokicitation, ithe WA concluded
'that the ;protester’s ‘instrument :would :not satisfy -its
mipimum :needs., The 'VA .also rrecognized :that |FAR ‘§ :8,404-3
requires (that .ordering :agencies :must :not :initdiate action to
acquire :similar ‘items :from non-FSS :sources wntil :a request
for :a waiver :is :approved iby '‘the GSA. The VA .stated :that it
would :suspend IUL'ss ;performance .of ‘the .contract rending :the
receipt .of a:waiver :from:the GSA, at :which :time it .would
retroactively ‘apply ‘the waiver to validate the .prior
;procurement and award 'to IL,

'On [December 9, prior to tthe WA :f£iling iits ;request :for a
walver with ithe (GS3a, :the protester :filed :a :request for .a
declaration of ;entiitlement to ;protest costs "in Night .of
‘the «corrective .actiion itaken iby :the {(VA) to obtain :a \waiver
:to jpurchase iits :requirements ifrom :a inon-{F£SS) source,. "
/At tthe same itime, tthe protester :filed .an .amended ;protest
challenging :the 'VA’:s determination ithat its idnstrument
did mot comply :with 'the salient .characteristics of :the
solicitation and ithe 'VA’s -decision ito :award :a «contract
on the itbasis of ‘initial ;proposals without .conducting
discussions. On December 10, on the :basis .of ithe
protester’s scatement ‘that ‘the VA ‘took corrective action
by announcing its intention to obtain a waiver from the
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GSA, .our Office dismissed the protester’s ipitial protest
as academic, Copncerning the protester’s request for a
declaration of entitlement ‘to protest costs and its amended
protest allegations, our Office requested an agency report
from the VA addressing these matters, On December 13, the
protester filed a request for reconsideration of our
digmissal of its jipitial protest, contending that the Va,

a :mandatory user of :the FSS, violated FAR § 8,404-3 by

not seeking a prospective waiver from the GSd .prior to
conducting the procurement .and .making the award to a nop-FS8s
contractor, The protester believes the VA should not be
able to retroactively apply a waiver to validate a prior
procurement and award to a .non~FSS contractor,

On ipecember 16, :the VA filed a request for a .waiver with the
GSA, InAitszreguest,atheﬁya.explainedxthat:the,protester's
F35-listed instrument .requires .a dedicated water line not
;providedzfor‘in~the!egpansion;of:the\yA:Medicai:Center's
1aborato:y;faciu1bx11that:the;protesteradoesznot‘offer a
complete ‘line of :therapeutic drug monitoring itests .for ics
~instrument1athatathe:rated.speed-ofathe;protesterﬂs
‘instrumentris3lesszthan:200:test3!per1houryfor\therqpeutic
drug;monitoring;.andzthat1the;protester's{drug:monitoring
reagents (substances used to stimulate .a «chemical rreaction
for testing ;purposes) must ;be individually «changed in a
tedious, time~consuming jprocess, 'The WA .also :st.ated that
‘the jprice of the protester’s instrument .exceeded ithe
agency’:s :available :funding., The VA further explained :that
TU!s inon~ESS insbrumentihas:nOKdedicated;plumbing
:regurrements1tthat?DLlhas;atcomplepe*Line'ofgtherapeutdc
drug monitoring tests :for its instrument; that the rated
speed of IL“s instrument i4s 325 tests jper thour for thera-
:peutic «drug monitoring; .and :that IL’s reagents .are changed
.simplyiby:remoying;and(diqposingaof1thexwhee1.ofxused
reagents .and ‘inserting .a wheel of new reagents. 'The WA also
.statedzthatxthe;price(ofwIU's1instrumentawasuwithinxthe
-agency’s avaflable :funding. The VA requested a .waiver to
deviate :from -the .FSS ‘in order ‘to purchase IL’s 'Monarch
:Model 660 -Chemistry System,

kOnIDecember:ZQ,{theacsa,!based‘onjinformabionzﬁurnishedrin
‘the WA’s request .and on its own wupply :schedules, determined
ithat 'the item required iby ((the WA) ((was)] .significantly
fdifferent:fromtbhe5itemsécurrent1y~in [[the GSA’s) supply
system,." Accordingly, the :GSA granted a waiver :to .the VA ‘to
jpurchase 'the dinstrument .from a source .other :than .one .on the
‘E§8.. The VA argues :that it may now -proceed with performancsa

of its contract with IL.
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COMPLIANCE WITH SALIENT CHARACTERISTICS

The .protester argues that its proposal improperly was
rejected for failing ‘to meet the solicitation’s salient
characteristics, In determining whether a particular item
meets the solicitation’s technical requirements set forth

as salient characteristics, a contracting agency enjoys a
reasonable degree of discretion, and we will not disturb its
‘technical determination if it is reasonable, Deep Ocean
Eng’a, B-238450, Apr. 24, 1990, 90~1 CPD 9 417, The
protester’s mere disagreement with the agency’s technical
judgment does not make it unreasonable, Id,

Here, one of the :solicitation’s salient characteristics
stated .that ""({t]he only services required are a 220 wvolt
power supply., ((The] instrument ([must :be) on -wheels |[in
order that it can) be rapidly .relocated with .no .dedicated
plumbing requirements," [he protester states that while its
instrument must ihave a water .source while it is in operation
in order to facilitate continuous .on=board washing .of \the
vessels which hold the laboratory samples :being tested, its
product does not require .a permanently affiged, .dedicated
water source, The protester maintains that its instrument
complies with 'this salient .characteristic because it .only
requires a temporary -connection by a hose to a sink while in
operation., The protester states :the customer can discomnnect
the ‘huse if the instrument .must :be moved.

The WA responds that :when it designed its new laboratory
facility, it did ot .contemplate the meed :for, .and the wmse
of, a .dedicated water line :for the jparticular instrument
‘being prooured, At :the .new laboratory [facility, ithe closest
sink :is 6 feet .away from where the -instrument is to be
placed, ‘Therefore, the protester’s dinstrument would require
6 :feet of those ito «connect :to the :water :source .at the :sink
and .another 6 feet .of jhose for «drainage :since there is no
floor .drain in the .area., The WA was .concerned with passage-
way .obstructions .caused tby ithe jhoses crossing thigh-volume
traffic areas and .with .slippery, thazardous conditions
created if the ihoses 'leaked onto the floor,

In our wiew, ithe WA .clearly contemplatad, .as reflected by
the .above-referenced :salient .characteristic, the ,purchase .of
a :self-contained :instrument .which would function -immediately
pon tbeing plugged into an electrical outlet .and :which would
mnot .require .even .a itemporary, removable connection to .a
.water :source outside of the :self=contained wnit. ‘The
protester’s instrument clearly is not .a :self=contained,
independently functioning unit because, by the protester’s
.own .admission, -its instrument :must ibe .connected to .an
.outside :water source while ‘in .operation and ithe connection
of ‘its instrument, even temporarily, to the sink during
operations converts :the sink to a dedicated water source for

5 B~246148.2 et al,



its instrument. The protester also fails to address how its
instrument will operate if moved to a location which does
not ‘have an available water source., Although the protester
disagrees with what it characterizes as the VA’s '"practical
conslderations" associated with it using a hose to connect
its instrument to an outside water source, these consider-
ations reflect reasonable concerns, We find the VA
reasonably rejected the protester’s instrument because it
did not comply with the salient characteristic and did not
satisfy the minimum needs of the agency.’

WAIVER TO PURCHASE OUTSIDE OF A FSS

The protester objects to the WVA’s failure :to seek a waiver
from ithe FSS prior to conducting this procurement, Where,
as ‘here, there is a mandatory FSS in effect, .an agency is
generally required to purchase its requirements from the
schedule if its minimum needs will be met by ithe items
listed on the schedule, 'Lanier Business Prodg.-Oklahoma,
B~237150, Jan. 17, 1990, 90-1 CPD 9 63. FAR § 8,404-3
permits .an agency -to seek a waiver from the .GSA to purchase
its requirements outside of a FSS if the items available
under ‘the schedule will not meet its minimum needs., Id,
The FAR provides that ordering offices should not initiate
action to acquire similar items from nonschedule sources
until a request for a walver is approved. [FAR § 8.404-3(b).

EHerq,Jthe\VA:sought1thezwaiver‘only.after;conducting.a
compet¢t¢ve]procurement\and‘determininglthat1the;protester's
FSS dnstrument did not satisfy its minimum needs., The VA
did not recognize .a need for a waiver .from the GSA wntil
after the protest was :filed. 'The GSA advises that while the
FAR .and 'Federal Property iManagement :Regulation (FPMR)

41 C.F.R, '§ 101-26.100-2 require agencies .which are
mandatory users of the :FSS to request a walver prior to
initiating any;procurement‘action,1thereAmay=be-cases-where
an agency fails :to follow this .procedure. In these
circumstances, the GSA states that its decision to either

‘another salient .characteristic .required an instrument’s
throughput to ibe .a minimum of :280 \tests yper thour, 'The
protester stated :in its proposal that its instrument/’.s
throughput is "over :200 tests jper thour." More precisely,
the protester’s descriptive 1iterature states ithat its
instrument’.s throughput is 216 tests jper thour, .approximately
23 jpercent less ithan tthe rrequired minimum. ‘The WA points
this out in its request to .GSA for a .waiver, 'The protester
did not .address .or rebut this ibasis for finding its
instrument noncompliant. :We find that the failure of ithe
protester’s instrument ‘to comply with the minimum throughput
level also constituted a reasonable basis to reject the
protester’s instrument.,
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grant or deny a waiver will be made regardless of the
status nf any procurement action relative to the waiver,
Wwith respect to this case, although the VA’s request for a
waiver was submitted to the GSA after the VA initiated the
procurement action and made an award, the GSA states it
independently assessed the merits of the VA’s request, The
GSA granted the waiver to the VA because the instrument
required by the agency was "significantly different" from
the instrument which could be purchased on the FSS., The GSA
states that only if it had denied the waiver would the VA's
procurement action have violated the FAR and FPMR,

Although ithe regulations contemplate that an agency'’s waiver
request be approved by the .GSA prior to the agency
initiating action to procure the .nonschedule item, we fail
to see how the protester was prejudiced in this case by the
VA’s failure to seek a walver prior to conducting the
procurement, First, by conducting a competitive brand name
or .equal procurement, the VA afforded the protester an
opportunity ‘to establish that .the instrument on its FSS
complied with ithe salient characteristics of the solici-
tation and satisfied ithe agency’s minimum .needs., If the VA,
a :mandatory wser of ithe FSS, had .determined .that the
protester’s [FS5 instrument were equal to IL’s non-FSS brand
name instrument, :the VA would have ‘been required .to purchase
the instrument listed .on the protester’s FSS. :Second, while
the protester’s proposal mltimately was found wnacceptable
by the 'VA, the VA still had to justify its need for a
nonschedule product ito the GSA to obtain approval .of the
award. In :thjs case, it can be argued that the protester
received more of an .opportunity to establish the merits of
its instrument -than if :the VA had .made a sole-source award
after receiving a waiver from the GSA,

The -record shows ithat ithe WA reasonably determined (that

the protester’s FSS instrument did .not comply with the
solicitation’s .salient characteristics and did not satisfy
the .agency’s .minimum needs., Since the protester was not
eligible for award, we 'have no basis to find that the
protester was prejudiced by ‘the VA’s request for a waiver to
buy from .a nonschedule vendor after the agency had conducted
the procurement.

Accordingly, the protest is denied. Since we deny the
protest on the merits, we find no entitlement to protest
costs, 4 C.ER. £ .‘;%dd) (1991) .

%4

es F. 'Hinchman

J
;?ﬁzurGeneral Counsel
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