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DIGEST 

1 .  Bid which did not contain unit prices as required by the 
solicitation is responsive when the price per unit can be 
determined by dividing the total price for the item by the 
estimated quantity, because the bid commits the contractor 
to perform the exact thing called for in the solicitation at 
a fixed price and no other bidder is prejudiced by the 
agency's waiver of the defect as a minor irregularity. 

2 .  This Office will not review a protest against the 
procuring agency's affirmative determination of respon- 
sibility where there is no showinq that the contracting 
officials acted fraudulently or in bad faith, or that the 
solicitation contained definitive responsibility criteria 
that have not been met. 

3 .  Allegation that second low bid was nonresponsive because 
materially unbalanced is academic where the low bidder is 
eligible for the award. 

DECISION 

Microform, Inc., protests the proposed award of contracts to 
General Microfilm, Inc., under invitation for bids (IFB) 
Nos. NTSB-IFB-8902 and NTSB-IFB-89010, issued by the 
National Transportation Safety Board (NTSB), for 
clearinghouse services and microqraphic services, 
respectively. Microform contends that Microfilm's bids are 
nonresponsive because they did not contain unit prices as 
required by the solicitations and, further, that Microfilm 
should be precluded from competing for the contracts because 
it defaulted on the previous fiscal year's contracts for the 
requirements and failed to return the government's property. 
Microform, the third low bidder under the clearinghouse 
services IFB, contends that the second low bid was also 
nonresponsive because it was materially unbalanced. 



W e  deny t h e  p r o t e s t s  i n  p a r t  and d i smis s  them i n  p a r t .  

The IFBs were i s sued  on August 31, 1988, and r equ i r ed  
b i d d e r s  t o  s p e c i f y  t h e  u n i t  p r i c e  and extended p r i c e  f o r  
each s p e c i f i c  c o n t r a c t  i t e m .  Bidders were caut ioned  t h a t  i n  
t h e  case of a d iscrepancy  between a u n i t  p r i c e  and an  
extended p r i c e ,  t h e  u n i t  p r i c e  would be presumed t o  be 
c o r r e c t ,  excep t  i n  t h e  case of a c o r r e c t a b l e  mistake.  The 
IFB s t a t e d  t h a t  award would be made i n  t h e  aggrega te  on t h e  
b a s i s  of t h e  government's es t imated  requirements ,  and t h a t  
t h e  low b idder  would be determined by mul t ip ly ing  t h e  u n i t  
p r i c e  submit ted on each i t e m  by t h e  es t imated  q u a n t i t y  
s p e c i f i e d  and by adding t h e  r e s u l t a n t  ex tens ions  f o r  t h e  
o p t i o n  years .  Prices were requi red  t o  be submit ted on each 
i t e m  and t h e  government reserved t h e  r i g h t  t o  accep t  any 
i t e m  o r  group of items u n l e s s  s p e c i f i c a l l y  l i m i t e d  by t h e  
b idder .  

The I F B  f o r  micrographic  s e r v i c e s  l i s t e d  s i x  items, a n  
e s t ima ted  a n n u a l  volume f o r  each item, a s e p a r a t e  column f o r  
b i d d e r s  t o  p r i c e  f i s ca l  y e a r s  1989, 1990, and 1991, and a 
column f o r  b i d d e r s  t o  t o t a l  t h e  c o s t  of providing t h e  i t e m  
f o r  3 f i sca l  years .  However, no s p e c i f i c  p l a c e  w a s  
des igna ted  f o r  b i d d e r s  t o  i n s e r t  u n i t  p r i c e s  or  p r i c e s  f o r  
t h e  t o t a l  e s t ima ted  a n n u a l  volume. For example, S i l v e r  
Master Fiche w a s  e s t ima ted  a t  an a n n u a l  volume of 8,796. 
Therefore ,  t h e  b idder  w a s  requi red  t o  s p e c i f y  a u n i t  p r i c e  
f o r  each f i s c a l  year f o r  providing each  microf iche ,  a p r i c e  
f o r  each f i s c a l  year  f o r  t h e  t o t a l  es t imated  annual  volume, 
and a t o t a l  p r i c e  f o r  3 f iscal  years .  The I F B  f o r  
c l ea r inghouse  s e r v i c e s  was s t r u c t u r e d  t h e  same as above, and 
l i s t e d  1 1  s e r v i c e s  under 8 s e p a r a t e  major items. 

Microfilm w a s  t h e  apparent  low b idde r  f o r  bo th  IFBs,  which 
opened on September 30, but  it d i d  not  s u b m i t  u n i t  p r i c e s  
t o  r e f l e c t  t h e  p r i c e  t h a t  it w a s  charging t h e  government t o  
provide each s e r v i c e ;  i n s t e a d ,  t h e  f i rm  i n s e r t e d  a t o t a l  
p r i c e  f o r  t h e  t o t a l  e s t ima ted  amount. For example, i n s t e a d  
of s p e c i f y i n g  a u n i t  p r i c e ,  Microfilm b i d  $200  f o r  provid ing  
t h e  t o t a l  estimated volume of 200 microf iche  d u p l i c a t e s  f o r  
each f i s c a l  year  f o r  a 3 year t o t a l  of $600. NTSB r e p o r t s  
t h a t  t h e  fact  t h a t  t h e  forms provided i n  t h e  IFBs  contained 
on ly  t o t a l  p r i c e  columns may have caused Microfilm not  t o  
l i s t  u n i t  p r i c e s .  I n  any case, NTSB determined t h a t  t h e  
absence of u n i t  p r i c e s  w a s  an immaterial d e f i c i e n c y  t h a t  
could  be waived because it d i d  not  a f f e c t  t h e  p r i c e ,  
q u a n t i t y ,  q u a l i t y ,  o r  d e l i v e r y  under t h e  b id .  

Microform a rgues  t h a t  Microf i lm's  f a i l u r e  t o  inc lude  u n i t  
p r i c e s  is a m a t e r i a l  d e f i c i e n c y  which cannot no t  be waived 
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because t h e s e  are r equ i r emen t s  c o n t r a c t s  and t h e  t o t a l  
amounts a re  l i s t e d  f o r  e v a l u a t i o n  p u r p o s e s  on ly .  Microform 
n o t e s  t h a t  t h e  o t h e r  b i d d e r s  i nc luded  u n i t  p r i c e s  w i t h  t h e i r  
b i d s .  

W e  f i n d  t h a t  M i c r o f i l m ' s  b i d  is r e s p o n s i v e  and t h a t  t h e  f i r m  
is  l e g a l l y  bound t o  per form any a d d i t i o n a l  agency r e q u i r e -  
m e n t s  a t  t h e  u n i t  p r i c e s  c a l c u l a t e d  by d i v i d i n g  i t s  t o t a l  
p r i c e s  by t h e  e s t i m a t e d  a n n u a l  volume. The omiss ion  of u n i t  
p r i c e s  does  n o t  r e n d e r  a b i d  nonrespons ive  when t h e  low b i d  
can be e v a l u a t e d  on a b a s i s  common t o  a l l  b i d s ;  under t h o s e  
c i r c u m s t a n c e s ,  t h e  omiss ion  c o n s t i t u t e s  a minor i n f o r m a l i t y  
t h a t  p r o p e r l y  may be waived by t h e  c o n t r a c t i n g  o f f i c e r ,  
w i t h o u t  p r e j u d i c i n g  t h e  o t h e r  b i d d e r s .  - See GEM E n g i n e e r i n g  
Company, I n c . ,  B-231605.2, Sep t .  16, 1988, 88-2 CPD 11 252. 

Thus,  even though Mic ro f i lm  d i d  n o t  p r o v i d e  p r i c e s  i n  
acco rdance  wi th  t h e  IFB, since t h e  u n i t  p r i c e s  c a n  b e  
c l e a r l y  a s c e r t a i n e d ,  Microf i lm has  committed i t s e l f  t o  
per form t h e  exact work r e q u i r e d  a t  f i x e d - u n i t  p r i c e s ;  
because t h i s  i s  a r equ i r emen t s  c o n t r a c t ,  Mic ro f i lm  is 
r e q u i r e d  t o  f u r n i s h  whatever  q u a n t i t i e s  a r e  needed t o  
comple te  t h e  p r o j e c t .  See GEM Enginee r ing  Company, I n c .  
B-231605.2, sup ra .  Microform s u g g e s t s  t h a t  t h e  ambigu i ty  i n  
t h e  b i d d i n g  format  r e q u i r e s  t h a t  NTSB c a n c e l  t h e  procure-  
m e n t ;  we do n o t  f i n d  t h a t  c a n c e l l a t i o n  is a p p r o p r i a t e ,  
however, s i n c e  t h e  ambigu i ty  d i d  n o t  p r e j u d i c e  Microform o r  
r e s u l t  i n  Microf i lm o b t a i n i n g  a c o m p e t i t i v e  advantage .  
Engineered  A i r  Sys tems,  I n c . ,  B-232237, Nov. 9 ,  1988, 88-2 
CPD 11 463. 

Microform also a r g u e s  t h a t  Microf i lm s h o u l d  be i n e l i g i b l e  
f o r  t h e  award because  it d e f a u l t e d  on t h e  p r i o r  f i s c a l  
y e a r ' s  r equ i r emen t  f o r  t h e s e  s e r v i c e s  and a l l e g e d l y  d i d  no t  
r e t u r n  t h e  p r o p e r t y  f u r n i s h e d  by t h e  government.  However, 
u n s a t i s f a c t o r y  p a s t  per formance  does  n o t  r ende r  a f i r m  
i n e l i g i b l e  f o r  f u t u r e  c o n t r a c t  awards;  per formance  h i s t o r y  
is o n l y  one of s e v e r a l  f a c t o r s  an  agency shou ld  t a k e  i n t o  
a c c o u n t  when c o n s i d e r i n g  a p r o s p e c t i v e  c o n t r a c t o r ' s  
r e s p o n s i b i l i t y .  - See  Pan Am Aero, B-220486, O c t .  4 ,  1985, 
85-2 CPD 11 382. Here,  n o t w i t h s t a n d i n g  M i c r o f i l m ' s  p r i o r  
r e c o r d  of per formance ,  t h e  NTSB made an  a f f i r m a t i v e  
d e t e r m i n a t i o n  of t h e  f i r m ' s  r e s p o n s i b i l i t y .  Because a 
d e t e r m i n a t i o n  t h a t  a b i d d e r  is c a p a b l e  of per forming  a 
c o n t r a c t  i s  based  i n  l a r g e  measure on s u b j e c t i v e  b u s i n e s s  
judgments  which g e n e r a l l y  are n o t  r e a d i l y  s u s c e p t i b l e  t o  
reasoned  r ev iew,  our  O f f i c e  w i l l  n o t  rev iew a n  a f f i r m a t i v e  
d e t e r m i n a t i o n  of  r e s p o n s i b i l i t y  a b s e n t  a showing t h a t  such  
d e t e r m i n a t i o n  was made f r a u d u l e n t l y  o r  i n  bad f a i t h  o r  t h a t  
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  i n  t h e  s o l i c i t a t i o n  were 
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no t  m e t .  4 C.F.R. S 21 ,3 (m) (5 )  ( 1 9 8 8 ) .  Microform's 
a l l e g a t i o n s  do no t  q u a l i f y  f o r  review under t h i s  s t anda rd .  
S ince  we f i n d  Microf i lm 's  bid was responsive,  and t h e r e  is 
no b a s i s  t o  q u e s t i o n  t h e  c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  
de t e rmina t ion  of r e s p o n s i b i l i t y ,  t h e  a l l e g a t i o n  regarding 
t h e  second low b i d  under t h e  c lear inghouse  s e r v i c e s  IFB i s  
academic. 

The p r o t e s t s  are denied i n  p a r t  and dismissed i n  p a r t .  

k General L ! ! T n c P  Counsel 
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