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DIGEST 

1 .  Agency's use of phased development approach for the 
development of a propulsion system will not result in a 
potential conflict of interest requiring exclusion from the 
subsequent work phases of any one of multiple awardees 
under initial work effort, where the awardees will not be 
directly involved in the preparation of statements of work 
for the subsequent work effort and will be unable to exert 
more than minimal influence on the source selection process 
f o r  these follow-on efforts. 

2 .  Amendment which merely reemphasizes the stated objective 
of the procurement as set forth in the solicitation does n o t  
render the solicitation ambiguous. 

DEC I S ION 

American Rocket Company (AMROC) protests the terms of 
request for proposals (RFP) No. 1-8-EP-98621, issued by the 
National Aeronautics and Space Administration (NASA) for a 
research study on hybrid propulsion. 

We deny the protest. 

The solicitation is for the first phase of a three-phase 
program to develop the technology for hybrid propulsion-- 
hybrid propulsion systems utilize one fluid propellant 
(oxidizer) in combination with a solid fuel--to be used on 
the next qeneration of manned and unmanned space launch 
vehicles. This proqram is designed to identify the 
necessary technology in phase I, acquire that technology in 
phase 11, and demonstrate that technology in phase 111. 
Phase I requires the development of a conceptual design 
package detailing the design concepts and configurations of 
various hybrid propulsion systems for boosters to be used in 
phases I1 and 111 of the program: concept selection is to be 
based upon the following four factors, listed in descending 



orde r  of importance: ( 1  ) f l i g h t  s a f e t y  and r e l i a b i l i t y ,  
(2) l i f e  cyc le  c o s t ,  ( 3 )  performance, and ( 4 )  o t h e r  
p e r t i n e n t  c r i t e r i a .  Phase I a l s o  r e q u i r e s  development of a 
technology d e f i n i t i o n  package d e t a i l i n g  t h e  a c t i v i t y  t h e  
c o n t r a c t o r  recommends NASA pursue during phases I1 and 111. 
NASA a n t i c i p a t e s  t h e  m u l t i p l e  award of up t o  four  p a r a l l e l  
c o n t r a c t s  u n d e r  phase I. ( N A S A  a n t i c i p a t e s  t h e  award of two 
c o n t r a c t s  under  phase I 1  and one c o n t r a c t  f o r  phase 111.1 

Afte r  i s s u i n g  the  s o l i c i t a t i o n ,  NASA l ea rned  t h a t  AMROC 
be l ieved  t h a t  it had a l r e a d y  developed t h e  requi red  hybr id  
propuls ion  technology.  AMROC reques ted  t h a t  NASA cancel 
t h e  s o l i c i t a t i o n  and award a s i n g l e ,  sole-source c o n t r a c t  t o  
it. Subsequent ly ,  NASA i n d e f i n i t e l y  suspended the  R E F  by 
amendment, and s e n t  a team from its Marshall Space F l i g h t  
C e n t e r ,  t h e  c o n t r a c t i n g  a c t i v i t y  f o r  t h i s  procurement, t o  
AMROC's f a c i l i t i e s  t o  assess the  merits of AMROC's claims. 
Based on t h i s  v i s i t ,  which included obse rva t ion  of t h e  t e s t  
f i r i n g  of a developmental  motor, NASA concluded t h a t  
AMROC's  approach, based on AMROC's own program f o r  t h e  
l aunch  i n t o  low e a r t h  o r b i t  of 5 0 0  t o  4,000-pound payloads,  
d i d  not s a t i s f y  N A S A ' s  requirements  f o r  a h b r i d  pro  u l s i  n 
system capable  of provid ing  750,000 t o  3,008,000 pouRds of 
t h r u s t ,  a l e v e l  s u f f i c i e n t  t o  p rope l  a manned v e h i c l e  i n t o  
o r b i t .  NASA t h e n  amended t h e  s o l i c i t a t i o n  t o  r e e s t a b l i s h  a 
proposa l  due date and a l s o  t o  reemphasize t h a t  t h e  focus  of 
t h e  program is  t o  be on "manned r e l i a b i l i t y ,  h igh  t h r u s t  and 
high performance hybrid p ropu l s ion  systems." 

Five f i rms  responded t o  t h e  s o l i c i t a t i o n .  AMROC d i d  no t  
s u b m i t  a proposa l ,  b u t  i n s t e a d  f i l e d  t h i s  p r o t e s t  with our 
Off ice a l l e g i n g  t h a t  t h e  s o l i c i t a t i o n  w a s  d e f e c t i v e .  

AMROC f i r s t  a rgues  t h a t  N A S A ' s  u s e  of a phased development 
approach f o r  t h e  hybr id  propuls ion  program w i l l  r esu l t  i n  a n  
improper o r g a n i z a t i o n a l  c o n f l i c t  of in te res t  under t h e  
p rov i s ions  of t h e  Federa l  Acqu i s i t i on  Regula t ion  ( F A R ) ,  
s u b p a r t  9 .5 ,  because t h e  work t o  be performed under phases 
I 1  and I11 of t h e  program w i l l  be de f ined  by t h e  des ign  
package t o  be developed i n  phase I. To avoid such p o t e n t i a l  
problems, AMROC main ta ins  t h a t  NASA should have included i n  
t h e  phase I s o l i c i t a t i o n  a clause e x p l i c i t l y  warning 
o f f e r o r s  of t h e  p o t e n t i a l  c o n f l i c t  i n  t h e  second and t h i r d  
phases  of t h e  a c q u i s i t i o n  and providing t h a t  no follow-on 
c o n t r a c t s  would be awarded t o  t h e  phase I awardees. FAR 
§ 9.508. 

The FAR g e n e r a l l y  r e q u i r e s  c o n t r a c t i n g  o f f i c i a l s  t o  avoid,  
n e u t r a l i z e  o r  m i t i g a t e  p o t e n t i a l  s i g n i f i c a n t  c o n f l i c t s  of 
i n t e r e s t  so as t o  p reven t  a n  u n f a i r  compet i t ive  advantage or  
t h e  existence of c o n f l i c t i n g  r o l e s  t h a t  might impair a 

2 B-2 32 3 9 1 



c o n t r a c t o r ' s  o b j e c t i v i t y .  FAR §§ 9.501, 9.504 and 9.505; - see ESCO, Inc . ,  66 Comp. Gen. 404 (19871, 87-1 CPD 11 450. 
I n  p a r t i c u l a r ,  t h e  FAR p r o v i d e s  t h a t  i f  a c o n t r a c t o r  ( 1  ) 
p r o v i d e s  sys tems e n g i n e e r i n g  and t e c h n i c a l  d i r e c t i o n  f o r  a 
s y s t m -  b u t  does  n o t  have o v e r a l l  c o n t r a c t u a l  r e s p o n s i b i l i t y  
f o r  i t s  development ,  o r  ( 2 )  p r e p a r e s  o r  assists i n  p r e p a r i n g  
a work s t a t e m e n t  t o  be used i n  c o m p e t i t i v e l y  a c q u i r i n g  a 
sys tem o r  p r o v i d e s  materials l e a d i n g  d i r e c t l y  and w i t h o u t  
d e l a y  t o  such  a work s t a t e m e n t ,  t h e  c o n t r a c t o r  g e n e r a l l y  may 
n o t  be awarded a c o n t r a c t  t o  s u p p l y  t h e  system. FAR 
§§ 9.505-1 and 9.505-2. However, where more t h a n  one 
c o n t r a c t o r  is i n v o l v e d  i n  t h e  p r e p a r a t i o n  of t h e  work 
s t a t e m e n t ,  t h e  agency need n o t  e x c l u d e  t h e  c o n t r a c t o r s  from 
t h e  follow-on c o n t r a c t .  See FAR S 9.505-2(b) ( 1 )  ( i i i ) .  

AMROC asserts t h a t  t h e  c i r c u m s t a n c e s  h e r e  are similar t o  
t h o s e  i n  one of t h e  examples set  f o r t h  i n  t h e  FAR o f  
i n s t a n c e s  where a c o n t r a c t o r  is  t o  be exc luded  from a 
fol low-on c o n t r a c t ;  t h i s  example p r o v i d e s  t h a t  a f i r m  that  
is awarded a c o n t r a c t  t o  d e f i n e  t h e  d e t a i l e d  per formance  
c h a r a c t e r i s t i c s  an  agency w i l l  u s e  f o r  pu rchas ing  r o c k e t  
f u e l s  shou ld  be p r o h i b i t e d  from competing f o r  t h e  
subsequen t  s u p p l y  c o n t r a c t .  FAR S 9.509. F u r t h e r ,  AMROC 
n o t e s  t h a t  i n  a r e c e n t  d e c i s i o n  r ende red  by t h e  General 
S e r v i c e s  A d m i n i s t r a t i o n  Board of C o n t r a c t  Appeals  (GSBCA), 
C A C I ,  1nc.--Federal ,  GSBCA No. 9193-P, 88-1 BCA 11 20,336,  
t h e  Board i n d i c a t e d  t h a t  a c o n t r a c t  clause r e s t r i c t i n g  
p a r t i c i p a t i o n  i n  t h e  second phase  of a two-phase c o n t r a c t  
e f f o r t  w a s  p r o p e r l y  i n c l u d e d  i n  t h e  phase I s o l i c i t a t i o n  
n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  awardee f o r  t h e  f i r s t  
p h a s e  would n o t  p r e p a r e  d e t a i l e d  s p e c i f i c a t i o n s  o r  a work 
s t a t e m e n t  f o r  t h e  p h a s e  I1  e f f o r t .  

W e  f i n d  t h e  FAR example c i t e d  above and t h e  CACI d e c i s i o n  t o  
be i n a p p o s i t e  h e r e .  Both i n v o l v e  s i t u a t i o n s  where a s i n g l e  
f i r m  was awarded a c o n t r a c t  t o  d r a f t  o r  assist i n  t h e  
p r e p a r a t i o n  of s p e c i f i c a t i o n s  t o  be used i n  t h e  c o m p e t i t i v e  
a c q u i s i t i o n  of a p r o d u c t ;  i n  such  i n s t a n c e s  a s i g n i f i c a n t  
r i s k  e x i s t s  t h a t  t h e  f i r m  would be i n  a p o s i t i o n  t o  a f f e c t  
t h e  follow-on procurement  by d r a f t i n g  s p e c i f i c a t i o n s  
f a v o r i n g  its own p r o d u c t s  o r  c a p a b i l i t i e s  and f o r  t h i s  
r e a s o n  shou ld  be exc luded  from t h a t  compe t i t i on .  The 
c i r c u m s t a n c e s  h e r e ,  however,  are c l e a r l y  d i s t i n g u i s h a b l e .  
NASA p r o p o s e s  t o  award n o t  one b u t  f o u r  c o n t r a c t s  t o  perform 
s t u d i e s  o f  v a r i o u s  t e c h n o l o g i e s  a v a i l a b l e  f o r  h y b r i d  
p r o p u l s i o n  sys tems.  F u r t h e r ,  t h e  f i r m s  s e l e c t e d  f o r  t h e  
p h a s e  I e f f o r t  w i l l  n o t  s p e c i f i c a l l y  p r e p a r e  o r  assist i n  
p r e p a r i n g  statements of work f o r  t h e  o t h e r  phases  of t h e  
development  e f f o r t ,  b u t  w i l l  mere ly  p r o v i d e  recommendations 
c o n c e r n i n g  t h e  p o s s i b l e  approaches  a v a i l a b l e  f o r  t h e  
program. 
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I n  t h i s  r e g a r d ,  NASA a n t i c i p a t e s  t h a t  i n p u t  from each  of 
t h e  f o u r  c o n t r a c t o r s ,  as w e l l  as in-house t echno logy ,  w i l l  
b e  c o n s i d e r e d  by it i n  t h e  development of work s t a t e m e n t s  
f o r  t h e  two subsequen t  p h a s e s  of  t h e  program. Thus, u n l i k e  
t h o s e  f i r m s  d e s c r i b e d  i n  t h e  example o r  t h e  C A C I  d e c i s i o n ,  
each  i n d i v i d u a l  phase  I c o n t r a c t o r  h e r e  w i l l  n o t  be i n  
p o s i t i o n  t o  d i r e c t l y  i n f l u e n c e  t h e  s e l e c t i o n  p r o c e s s  f o r  
t h e  follow-on work r e q u i r e m e n t s ;  NASA, i t s e l f ,  w i l l  d r a f t  
t h e  work statements f o r  t h e s e  e f f o r t s ,  Thus ,  any advantage  
a c c r u i n g  t o  a p a r t i c u l a r  c o n t r a c t o r  w i l l  r e su l t  s o l e l y  from 
t h a t  c o n t r a c t o r ' s  having  developed  a s u p e r i o r  d e s i g n  
i n d e p e n d e n t l y  adopted  by NASA. We f i n d ,  t h e r e f o r e ,  t h a t  
NASA's u s e  of t h e  phased development  approach  f o r  t h e  hybr id  
p r o p u l s i o n  program w i l l  n o t  r e su l t  i n  a p o t e n t i a l  c o n f l i c t  
o f  i n t e r e s t  as d e f i n e d  by t h e  FAR. See Coopers  & Lybrand, 
66 Comp. Gen. 216 (19871,  87-1 CPD B T O  ( t h e  r e s t r i c t i o n s  
set  f o k h  i n  t h e  FAR are  i n t e n d e d  t o  avo id  t h e  p o s s i b i l i t y  
of bias where a c o n t r a c t o r  would be i n  a p o s i t i o n  t o  f a v o r  
i t s  own c a p a b i l i t i e s )  . Accord ing ly ,  NASA's d e c i s i o n  n o t  t o  
r e s t r i c t  t h e  f u t u r e  work e f f o r t s  was r e a s o n a b l e  and  
c o n s i s t e n t  w i t h  a p p l i c a b l e  FAR p r o v i s i o n s .  See  FAR 
5 9.505-2(b) ( l ) ( i i i ) ;  A s s o c i a t e d  Chemical a n d n v i r o n m e n t a l  
S e r v i c e s  e t  seq., B-228411.3 e t  seq., Mar. 10,  1988, 
67 Comp. Gen. - , 88-1 CPD 71 248; see g e n e r a l l y  Ar thur  
Young and Co., B-226626, J u n e  1 2 ,  1987, 87-1 CPD 11 591 ( a n  
a g e n c y ' s  d e t e r m i n a t i o n  r e g a r d i n g  a p p l i c a t i o n  of t h e  
c o n f l i c t  of i n t e r e s t  ru l e s  w i l l  n o t  be o v e r t u r n e d  e x c e p t  
where it is  shown t o  be u n r e a s o n a b l e ) .  

AMROC n e x t  a r g u e s  t h a t  t h e  s o l i c i t a t i o n  f a i l e d  t o  warn 
o f f e r o r s  t h a t  o n l y  t h o s e  f i r m s  awarded c o n t r a c t s  on phase I 
would be e l i g i b l e  t o  compete f o r  t h e  p h a s e  I1 and  I11 
e f f o r t s .  AMROC s ta tes  t h a t  it was a d v i s e d  by t h e  D i r e c t o r  
o f  Research and  Technology a t  t h e  Marsha l l  Space F l i g h t  
C e n t e r  d u r i n g  N A S A ' s  i n s p e c t i o n  of AMROC's f a c i l i t i e s  t h a t  
t h e  p h a s e  I1 and  I11 c o m p e t i t i o n s  would be r e s t r i c t e d  i n  
t h i s  manner. NASA, however, r e p o r t s  t h a t  it does  n o t  i n t e n d  
t o  l i m i t  c o m p e t i t i o n  f o r  t h e  follow-on c o n t r a c t s .  I n  any 
e v e n t ,  it d o e s  n o t  appea r  t h a t  t h e  p r o t e s t e r  was p r e j u d i c e d  
by t h i s  a l l e g e d  e r r o n e o u s  a d v i c e  s i n c e  AMROC d i d  n o t  submi t  
a p r o p o s a l  f o r  t h e  phase  I e f f o r t .  

AMROC a l s o  c o n t e n d s  t h a t  t h e  RFP improper ly  exc luded  
c o v e r a g e  of  c e r t a i n  s e c t i o n s  of t h e  FAR. I n  t h i s  r e g a r d ,  it 
p o i n t s  o u t  t h a t  a clause i n  t h e  s o l i c i t a t i o n  p r o v i d e s  t h a t  
pending p romulga t ion  of c e r t a i n  segments  of t h e  FAR which as 
o f  A p r i l  1 ,  1984 had y e t  t o  be i s sued ,  any  r e f e r e n c e  i n  t h e  
s o l i c i t a t i o n  t o  such  segments  s h a l l  be deemed t o  r e f e r  t o  
t h e  c o r r e s p o n d i n g  p r o v i s i o n s  set f o r t h  i n  NASA Procurement  
N o t i c e  85-17. W e  view t h i s  clause, however, as  expanding ,  
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r a t h e r  t h a n  d i m i n i s h i n g ,  t h e  cove rage  of t h e  FAR. F u r t h e r ,  
as e a c h  of t h e  r e f e r e n c e d  segments  h a s  been promulgated and 
i n c o r p o r a t e d  i n  t h e  FAR, t h i s  clause h a s  been  rendered  
s u p e r f l u o u s .  Moreover, w e  f i n d  AMROC's a s s e r t i o n  t h a t  o t h e r  
p o t e n t i a l  o f f e r o r ' s  n e v e r t h e l e s s  may have been  i n f l u e n c e d  
n o t  t o  submi t  p r o p o s a l s  because  of  t h e  i n c l u s i o n  of  t h i s  
c lause- -AMROC d o e s  n o t  argue t h a t  it w a s  so imprope r ly  
i n f l u e n c e d - - t o  be p u r e l y  s p e c u l a t i v e .  

AMROC a r g u e s  t h a t  t h e  c l a r i f i c a t i o n  of  the o b j e c t i v e s  of t h e  
program as set f o r t h  i n  t h e  s o l i c i t a t i o n  amendment, 
reemphas iz ing  a f o c u s  on "manned r e l i a b i l i t y ,  h i g h  t h r u s t  
and h i g h  performance h y b r i d  p r o p u l s i o n  sys t ems , "  r ende red  
t h e  s o l i c i t a t i o n  ambiguous, t h e r e b y  making it i m p o s s i b l e  t o  
s u b m i t  an  o f f e r  t h a t  would d e m o n s t r a t e  a n  unde r s t and ing  o f  
N A S A ' s  o b j e c t i v e s .  AMROC m a i n t a i n s  t h a t  t h e  RFP as  
i n i t i a l l y  i s s u e d  c l e a r l y  se t  f o r t h  as t h e  o b j e c t i v e  of t h e  
procurement  t h e  development  of a h y b r i d  p r o p u l s i o n  system t o  
be used f o r  t h e  n e x t  g e n e r a t i o n  o f  manned and unmanned s p a c e  
l a u n c h  v e h i c l e s ,  and l i s t e d  t h e  f a c t o r s  t o  be c o n s i d e r e d  i n  
t h e  development of such  system, i n  descend ing  o r d e r  of 
impor tance ,  as s a f e t y  and r e l i a b i l i t y ,  c o s t  and per formance  
( p a y l o a d  c a p a b i l i t y )  . AMROC asser ts ,  however, t h a t  t h e s e  
f a c t o r s ,  a l t h o u g h  n o t  f o r m a l l y  changed,  n e v e r t h e l e s s  were i n  
f a c t  f u n d a m e n t a l l y  mod i f i ed  by t h e  terms of t h e  amendment; 
a c c o r d i n g  t o  AMROC, t h e  amendment i n  e f f e c t  d e l e t e d  t h e  
r equ i r emen t  f o r  d e v e l o p i n g  h y b r i d  p r o p u l s i o n  sys t ems  t o  b e  
used  f o r  unmanned space l aunch  v e h i c l e s ,  and a l s o  p l a c e d  
more s i g n i f i c a n c e  on h i g h  per formance  t h a n  o r i g i n a l l y  
con templa t ed .  

W e  d i s a g r e e .  A s  set  f o r t h  i n  t h e  s o l i c i t a t i o n  as i s s u e d ,  
N A S A ' s  stated o b j e c t i v e  was a lways  t h e  development of a 
h y b r i d  p r o p u l s i o n  system c a p a b l e  of l i f t i n g  b o t h  manned and 
unmanned v e h i c l e s .  NASA i s s u e d  t h e  amendment i n  r e sponse  
t o  AMROC's  a p p a r e n t  mi sapprehens ion  t h a t  AMROC'S p r e v i o u s l y  
d e s i g n e d  system, which was d e s i g n e d  f o r  pay loads  i n  t h e  
500 t o  4,000-pound range ,  would s a t i s f y  N A S A ' s  r equ i r emen t s .  
To e n s u r e  t h a t  o t h e r  c o n t r a c t o r s  d i d  n o t  s i m i l a r l y  
m i s c o n s t r u e  its r e q u i r e m e n t s ,  which called f o r  a system 
p r o d u c i n g  750,000 t o  3 ,000 ,000  pounds of t h r u s t ,  NASA 
b e l i e v e d  it w a s  n e c e s s a r y  t o  reemphas ize  t h a t  it r e q u i r e d  a 
sys t em t h a t  was c a p a b l e  of  p r o p e l l i n g  manned l a u n c h  v e h i c l e s  
i n t o  o r b i t .  The f a c t  t h a t  NASA o n l y  r e f e r r e d  t o  manned 
l a u n c h  v e h i c l e s  i n  t h i s  amendment d i d  n o t  s i g n i f y  t h a t  NASA 
w a s  abandoning its r e q u i r e m e n t s  f o r  a hybr id  p r o p u l s i o n  
sys tem a l s o  c a p a b l e  of s u p p o r t i n g  unmanned pay loads .  A s  
no ted  by t h e  agency ,  t h e  per formance  l e v e l  r e q u i r e d  f o r  
b o o s t e r s  c a p a b l e  of s u p p o r t i n g  manned f l i g h t s  is e q u a l  t o  o r  
g r e a t e r  t h a n  t h a t  n e c e s s a r y  f o r  unmanned mis s ions ;  a hybr id  
p r o p u l s i o n  sys tem of  s u f f i c i e n t  power and r e l i a b i l i t y  f o r  
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manned launch  v e h i c l e s  t h u s  n e c e s s a r i l y  a l s o  would s u p p o r t  
unmanned ones.  Accord ingly ,  NASA had no need t o  s p e c i f y  i t s  
c o n t i n u e d  need f o r  a system c a p a b l e  of s u p p o r t i n g  i t s  
unmanned m i s s i o n s .  Moreover, t h e  amendment d i d  n o t  change 
any of  t h e  f a c t o r s  upon which o f f e r o r s  were t o  base t h e i r  
s e l e c t i o n  of a concep t  and c o n f i g u r a t i o n  f o r  t h e  h y b r i d  
p r o p u l s i o n  system, n o r  d i d  it change t h e  e v a l u a t i o n  c r i t e r i a  
upon which NASA w a s  t o  e v a l u a t e  p r o p o s a l s .  Accord ingly ,  w e  
f i n d  t h e  amendment mere ly  reemphasized t h e  agency ' s  o r i g i n a l  
o b j e c t i v e ;  it d i d  n o t  r ende r  t h e  s o l i c i t a t i o n  ambiguous. 

The p r o t e s t  is d e n i e d .  

r G e n e r a l  d-chf? Counsel  
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