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T h e  C o m p tro l l e r  G e n e r a l  
o f th e  U n i te d  S ta te s  

W a s h i n g to n , D .C . 2 0 5 4 8  

D e c i s i o n  

M a tte r  o f: L o u i s  B o j a n ; H o o d ' s  P e s t C o n tro l  C e n te r, In c . 

F i l e : B -2 2 3 7 4 4 ; B - 2 2 4 3 5 5  

D a te : S e p te m b e r  1 8 , 1 9 8 6  

D IG E S T  

1 . A g e n c y  h a s  d i s c r e ti o n  to  c a n c e l  a  s a l e  o f s u r p l u s  r e a l  
p r o p e rty  w h e r e  ( 1 )  th e  h i g h e s t b i d  i s  l e s s  th a n  th e  a g e n c y ' s  
a p p r a i s a l  o f th e  fa i r  m a r k e t v a l u e  o f th e  p r o p e rty ; 
( 2 )  r e g u l a ti o n s  p e rm i t r e s o l i c i ta ti o n  i n  th e s e  c i r c u m s ta n c e s ; 
a n d  ( 3 )  th e  s o l i c i ta ti o n  r e s e r v e s  th e  g o v e r n m e n t' s  r i g h t to  
r e j e c t a l l  o ffe r s . 

2 . W h e r e  i n v i ta ti o n  fo r  s a l e  o f s u r p l u s  r e a l  p r o p e rty  
s p e c i fi c a l l y  s ta te s  th a t s e ttl e m e n t w i l l  b e  w i th i n  9 0  d a y s  
a fte r  a c c e p ta n c e  o f b i d s , a n y  e x p e n d i tu r e s  b y  b i d d e r s  b e fo r e  
th e  p r o p e rty  i s  a c tu a l l y  c o n v e y e d  to  th e m  a r e  a t th e i r  o w n  
r i s k . 

D E C IS IO N  

L o u i s  B o j a n  a n d  H o o d ' s  P e s t C o n tro l  C e n te r, In c . p r o te s t th e  
p r o c e d u r e s  fo l l o w e d  b y  th e  G e n e r a l  S e r v i c e s  A d m i n i s tra ti o n  
(G S A ) d u r i n g  a  p u b l i c  a u c ti o n  o f r e a l  p r o p e rty  l o c a te d  n e a r  
B o l l i n g  A i r  F o r c e  B a s e  i n  W a s h i n g to n , D .C ., G S A  C o n tro l  
N o . 4 -D -D C -4 1 1 - B . T h e  p r o te s te r s  a l s o  o b j e c t to  th e  a g e n c y ' s  
s u b s e q u e n t c a n c e l l a ti o n  o f th e  s a l e . 

W e  d e n y  th e  p r o te s ts . 

G S A  c o n d u c te d  th e  a u c ti o n  o n  M a y  7 , 1 9 8 6 , p u r s u a n t to  th e  
F e d e r a l  P r o p e rty  a n d  A d m i n i s tra ti v e  S e r v i c e s  A c t o f 1 9 4 9 , a s  
a m e n d e d , 4 1  U .S .C . 5  4 8 4  ( 1 9 8 2 ). T h e  p r o p e rty  b e i n g  s o l d  
c o n s i s te d  o f th r e e  c o n ti g u o u s  l o ts  to ta l i n g  7 .1 5  a c r e s . G S A  
o ffe r e d  th e s e  fo r  s a l e  i n d i v i d u a l l y  o r  i n  c o m b i n a ti o n , i .e ., 
P a r c e l s  I a n d  II, P a r c e l s  II a n d  III, a n d  P a r c e l s  I, IX , a n d  
III. 

T h r e e  b i d d e r s  p a rt i c i p a te d  i n  th e  s a l e . T h e  h i g h e s t i n i ti a l  
b i d s  o n  th e  p a r c e l s  a t i s s u e  h e r e  w e r e  a s  fo l l o w s : 



Parce l B idder B id 

I Smitty L. Durham $ 4 5 , 0 0 0  

II Lou i s Bo j an 31,000 

I & II Hood ' s Pest Contro l 92,000 

GSA determ ined that none of these was equa l  to the fa ir 
market va l ue of the propert ies. By letters dated May 12, the 
agency therefore offered a l l of the b idders an opportun ity to 
i ncrease the ir b ids by May 23. 

The rev ised b ids were sti l l be l ow the fa ir market va lue, and 
the agency cont i nued to contact the b idders unt i l it rece i ved 
f ina l b i ds as fo l l ows: 

Parce l B idder B id 

I Smitty L. Durham $  71,000 

II Lou i s Bo j an 48,000 

I & II Hood ' s Pest Contro l 1 0 0 , 0 0 0  

GSA then determ ined that it wou l d be in the best interest of 
the government to award Parce l s I and II ind iv idua l l y, s i nce 
it wou l d rece ive $19,000 more than Hood ' s b id for the 
comb i ned parce ls. On June 4 and 9, respect ive ly, GSA sent 
letters of acceptance to the two successfu l b idders. It 
re jected Hood ' s b id by letter dated June 13, and that f irm's 
protest fo l l owed. 

Hood contends that it subm itted the h ighest in it ia l b id for 
Parce l s I and II comb i ned and that GSA improper ly afforded 
the other b idders an opportun ity to i ncrease the ir ind iv idua l 
b ids. Hood a lso contends that because the auct ioneer stated 
that it was the h ighest b idder, it i nvested approx imate l y 
$ 2 5 , 0 0 0  perta in i ng to the deve l opment of the pro ject before 
rece iv i ng the agency ' s request.to mod i fy its b id. It seeks 
award for the comb i ned parce ls. 

Upon rece ipt of the protest, GSA agreed that, b a s e d  upon 
the Federa l  Property Management Regu lat i ons (FPMR), 
41 C.F.R. S 101-47.305- l(b) (1985), and dec is i ons of our 
Off ice ,I/ it had improper ly a l l owed a l l b i dders an - 

l/ GSA re l i ed upon B-154749, Sept. 24, 1964, and B-152989, 
Apr. 6, 1964, as supp l emented by a letter from our Off ice to 
the Admin istrator of GSA dated Feb. 24, 1965. 
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opportun ity to i ncrease the ir b ids. The regu lat ions state 
that where advert is i ng does not resu lt in a pr ice commensu- 
rate with fa ir market va lue, "the h ighest b idder," at the 
d iscret ion of the head of the d isposa l agency and upon a 
determinat ion of respons i veness and respons ib i l i ty, "may be 
afforded an opportun ity to i ncrease h is pr ice." Thus, GSA 
stated, it shou l d have determ ined whether ind iv idua l b i ds or 
a comb i ned b id wou l d prov ide the h ighest return for a part i- 
cu lar parce l or parce ls and offered on ly the h ighest b idder 
an opportun ity to i ncrease its b id. GSA determ ined that it 
therefore shou l d not have g i ven Durham or Bo jan an oppor- 
tun ity to i ncrease the ir ind iv idua l b i ds s ince, at $45,000 
and $31,000, respect ive ly, the ir tota l was on ly $76,000. 

Because of th is perce i ved error, by letters dated Ju ly 17, 
GSA adv i sed a l l b i dders that it was cance l i ng the sa le of 
Parce l s I and II (Parce l III is not at issue here). The 
agency returned b id depos its and add it iona l mon i es that it 
had co l l ected and schedu l ed a reoffer ing by sea l ed b id for 
September 24. 

Bo j an then protested to our Off ice, contend i ng that the 
po l i cy of a l l ow ing on ly the h ighest b idder to i ncrease its 
b id is unfa ir and prevents the government from rece iv i ng the 
best y ie ld from its d isposa l propert ies. Bo j an a lso states 
that in re l i ance on the GSA's letter of acceptance, it 
i nvested t ime and money in exp lor ing s ite deve l opment. The 
f irm seeks award at its f ina l b id pr ice for Parce l II. 

Wh i l e under the FPMR "the h ighest b idder" may be permitted to 
i ncrease its offered pr ice, it is with in agency d iscret ion 
whether to fo l l ow th is procedure or to (1) reoffer the 
property on the bas is of compet it i ve b ids, (2) d i spose of it 
by negot iat ion, or (3) otherw ise d i spose of it under app l i c- 
ab l e regu lat ions. See FPMR, 41 C.F.R. s 101-47.305-1(d). 

G iven the facts of th is case, we cannot conc l ude that GSA 
abused its d iscret ion in u lt imate ly dec id i ng to re ject a l l 
b i ds for Parce l s I and II. After f i l ing of the protests, GSA 
reca lcu lated the fa ir market va l ue of the property in ques- 
t ion, cons ider i ng the probab l e deve l opment of the parce ls for 
townhouses (wh ich current zon i ng permits), as we l l  as the 
va l ue of ex ist ing improvements for inter im use. GSA con- 
c l uded that even if Hood a l one had been offered an opportun- 
ity to i ncrease its b id, the f irm's $100,000 offer was less 
than fa ir market va lue, and wou l d have been re jected. Hood 
therefore was not pre jud i ced by the agency ' s afford ing other 
b idders an opportun ity to i ncrease the ir b ids. 
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In its comments on the agency report, Hood quest i ons the 
agency ' s statement that it wou l d have re jected the $100,000 
b id as too low. The deve l opment of an est imate of the fa ir 
market va l ue of surp lus rea l property is, l ike the deve l op- 
ment of a  cost est imate i n a procurement, a matter of judg- 
ment wh ich our Off ice wi l l not quest ion except where it can 
be c lear ly shown that the appra isa l methods were improper or 
lack ing in cred ib i l i ty. Fort Ho lab i rd and Cas i l  Corp., 
57 Comp. Gen. 823 (19781, 78-2 CPD 11 217. We  hav;h;;zm ined 
the GSA appra isa l in l ight of Hood ' s cr it ic ism. r In 
v i ew of the pend i ng resa le, we are not at l iberty to d i scuss 
th is appra isa l, we f ind no impropr iety in the eva luat ion 
method used. 

As for Bo jan, s ince it was a lso with in the agency ' s 
d iscret ion to reoffer the property on the bas is of compet i - 
t ive b ids, there is no lega l requ i rement that GSA instead 
make an award to it at its i ncreased b id pr ice for Parce l 
II. In th is regard, the contract ing off icer has determ ined 
that the expense of the resa le wi l l be just if ied by the add i- 
t iona l proceeds that it is expected to generate. Moreover, 
the IFB express l y reserved the government ' s r ight to re ject 
any and a l l b ids. Contract ing off icers have author ity to 
re ject a l l b i ds where it is in the pub l i c interest to do so, 
and fa i lure of the h ighest b id to come up to the appra i sed 
fa ir market va l ue of rea l property is a proper bas is for such 
act ion. See 71-74 Corp., B-213424, Apr. 10, 1984, 84- l  CPD 
l l 407; 49xmp. Gen. 685 (1970). W ith regard to the pro- 
testers ' content ions that they invested t ime and money in 
ant ic ipat ion of the deve l opment of the pro ject, we note that 
paragraph VII of the "Spec ia l  Terms" prov i des for sett lement 
with in 90 days of not ice of acceptance of the b id. Unt i l  the 
propert ies actua l l y had been conveyed to the protesters, in 
our op in i on, any expend i tures were at the ir own r isk. Cf. 
Northpo int Investors, B-209816, May 13, 1983, 83- l  CPD g523 
(contract does not come into ex istence when it is cond it i oned 
upon future act ions by offeror and agency); Lawrence Ha l l  
d/b/a/ Ha l cyon Days, B-189697, Feb. 1, 1978, 78-1 CPD 1/ 9 1  
(c la imant may not be pa id expenses incurred prepar ing for 
performance when contract has not been executed). 

The protests are den ied. 

Genera l  Counse l  
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