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1. Agency’s cancellation of solicitation on the basis &hat al1 otherwise 
acceptablti bids are unreasonable in price is proper where all respoLlsivt: 
bids are significantly higher in price than prices recently paid for the 
satif: services and a nonresponsive uiduer’s price, even thou&n the iow 
responsive bid is only 4 percent higher than the government estimate. 

2. Where a canceled invitation for bids (IFB) has been converted to a 
request for proposals (UP), protest that bidders whose bids were nonre- 
sponsive to the IFB or were withdrawn based on mistake should not be per- 
witted to compete under the M’P is denied where the applicable regulation 
only precludes the participation of nonresponsible bidders, and the bid- 
ders in question were considered responsible. 

DECISION 

Sylvan Service Corporation (Sylvan) protests the General Services . 
Administration’s (GSA) cancellation of invitation for bids (IFb) do. is- 
U3-P-8.6GA-C-U019, a total small business set-aside, on the basis that 
all otherwise acceptable bids were unreasonably priced. Sylvan also 
alleges that after the agency converted the IFb: to a request for pro- 
posals (KFP), the agency ilnproperly accepted offers from firms whose bids 
under the canceled IFS had been withdrawu or found unacceptable. 

We deny the protest in part and dismiss it in part. 

GSA issued the solicitation for janitorial and related services at the 
United States post Office and Courthouse ill Lincinnati, Ohio. Pour bicis 
were received anu evaluated. The low bidder, b&ir Service Industries, 
lnc . , Claimed and proved a mistake in the caiculatioil of its bid and was 
permitteu to withdraw the bid from the competition. The next low biader, 
Associated CLeanins, Inc., failed to include an acceptable bid guarantee 
with its bid as required by the IFti and, therefore, was found noarespon- 
sive. The contracting officer determined that the remain& two bids, 
submitted by the protester and bidwest Janitorial Services, were 
unreasonabiy priced and canceled the IYb on that basis. 

In order to prevent a lapse in necessary services, the head of the 
contracting activity authorized conversion of the IF6 to an KFP. An 



an;enLtment to the solicitation was issued to eftect the conversioa, 
allowing completion of the acquisition through negotiation without the 
issuance ot a new solicitation. See Federal Acquisition Regulation 
(EAR), 9 15.103 (1984). The amendment also deleted the bid guarantee 
requirement. 

Sylvan does not dispute that a solicitation may be canceled aIter uia 
opening if the prices of all otherwise acceptable bids are unreasonable. 
bee khK, 46 il.&.K. 9 L4.4U4-L(c)(b) (LY&4). However, the protester uis- 
-es the agency’s finding that its bid price was unreasonable. byiVtlL1 
contemls that its total bid price or $L,L6b,4UU (coveriilg tne base year 
and two additional option years) was only slightly higher than the 
koverrment estimate of +L,lLY,4ub, and that car~cellatioti of the Ik’t) 
therefqre could not be justified on the basis of unreasonable prices. 

The a;i;ency , while affirming the validity of the government estimate, 
ar,gues that the protester’s bid was nonetheless unreasonable in compar- 
ison with previous prices recently paid for the same services. Comparing 
urlit (monthly) prices, the agency acknowledges that Sylvan’s bid price of 
$31,uLJO is less than 4 percent higher than the government estimate. 
However, the authorization for canceling the IFb states that prices paid 
for an adequate performance of these services during the past 3 years 
range from $LS,4;1’;1.41 to $L4,4UO per month. The highest amount paid was 
therefore less than $23,000, a figure that Sylvan’s bid exceeds by 24 
percent. 

Additionally , we note that Sylvau’s bia under the canceled IFb was 
approximately 34 percent higher than Associated Cleaning’s nonresponsive 
bid. 

we have fouua that a determination of price unreasonableness involves 
broad discretion 011 the part of the contracting ofticer. Mid South 
Industries, Inc., B-ZLbLaL, Feb. 11, 1485, 85-l Cru ‘lr 17>. Uur Office . 
will not question such a determination unless it is clearly unreasouaole 
or there is a showin, of fraud or oad taith on the part or the con- 
tracting otficial. Security Pence Co., 6-218567, July 22, 1985, as-1 Cru 
tr b7. We have found it entirely proper for an ajency to base its deter- 
mination on a comparison with previous prices paid for the same item, 
current market conditions, or any other relevant tactors, iacLudill& any 
which have been revealed by the bidding. See e.g*, Omega Container, 
Inc. , 8-iLUb625.2, Nov. lb, 1%2, ttii-i Ci?L fi75. 

In our view, it was reasonable for the contracting officer to reJect 
Sylvan’s bid as unreasonably priced given the discrepancy between 
Sylvao’s price and both the previous cost of these services and the price 
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bia by Associated Cleaning*l/ Under these circumstances, the agency did 
not need to consider whether the 4 percent difference between Sylvan's 
bid and the government estimate, by itself, would have been sutticient to 
support the rejection of Sylvan's bid. In this connection, we note that 
estimates of price are by nature inexact, ana that other factors such as 
prior pricing patterns and currently offered prices from other bidders 
may more accurately rerlect current marKet conditions. bee Adam %lectric 
co., a-207782, Dec. 27, 1982, 82-2 CPD 'II 576. We therefore find the 
protester's argument to be witnout merit. 

Sylvan also arbues that the cancellation unfairly permits the 
disqualified bidders a second opportunity to compete, and that bidders 
wno subsitted proper bids are now "forced to bid against tnemselves in an 
auction atmosphere." It is precisely because of considerations such as 
these that an IFb may not be canceled after bias have been opened, and 
prices exposed, unless there is a compelling reason to do so. See FAR, 
46 C.L;.K. 9 14.4w4-l(a). lhe determination that all otherwise acceptable 
bids are unreasonably priced meets this standard. 48 C.F.K. 9 14.404-L 
(c)(b) l 

horeover we do not find that Sylvan has been prejudiced by the 
disclosure of its'bid price since that price was unreasonable. Although 
any cancellation for unreasonable price may result in nonrespousive oid- 
ders having another chance to bid with the knowledge of the prior bid 
prices, the competition tne second time also provides the bidder who bid 
an unreasonable price another opportunity to bid as well, and this time 
at a reasonable price. See Stewart-Thomas Inaustries, Inc., B-141 bLY>, 
?lar. 5, 1480, 80-l CPD ll-5. 

Sylvan argues that b&W Service Industries ana Associated Cleaning should 
not be permitted to subunit proposals for this solicitation because their 
original bids were unacceptable and they should not be given the oppor- 
tunity.to get a "second oite at the apple." Iu support of this ardument, 
the protester notes that conversion of the IPB to an KPP is authorized by 
YAK, 48 C.F.K. 9 15.1U3, which provides as follows: 

When the agency head has determined . . . that an 
invitation ror bids is to be cancelled and that use 
of uegotiation is appropriate to complete the 
acquisition, the contracting officer may negotiate 

l/While we have stated that it is not good practice to base a 
determination of price unreasonableness only on a comparison with a non- 
responsive bid, particularly where tne nonrespousiveness may have 
affected the bid price, reliance on such a comparison in conjunction with 
other relevant factors may provide a sufficient basis for a determination 
of price unreasonableness. MIL-STL, Corp., B-212038 et al., Jan. 24, 
1984, 84-i CPU 91 112, 
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without issuing a ner solicitation subject to the 
following conditions-- 

(a) Prior notice of intention to negotiate and a 
reasonable opportunity to negotiate have been given 
by the contracting officer to each responsible 
biduer that submitted a bid in response to the 
invitation for bids; 

(b) ‘ihe negotiated price is the lowest negotiated 
price otit!red by any responsible bidder; and 

(c) ‘I,le negotiated price is lorer than the lowest 
rejected bid price of a responsible bidder that 
submitted a Did in response to the invitatiou ror 
bids. (Emphasis aaded.) 

bylvan maintains that this provision allows negotiation only with 
“respoasi.Dle bidders that submittea a bid under tne Ir’ti,” and “does not 
permit companies whose bids were previously evaluated and deemed 
uuacceptable and therefore ineligible for award to get a second bite at 
the apple on the same solicitation.” 

The agency argues that the protester’s construction of the regulation 
coufuses the concepts of responsibility and responsiveness. The two low 
bidders were not found nonresponsible and, thus, the regulation does not 
preclude their participation under the kEP. 

desponsiveuess involves whether a bid as submitted represents an 
unequivocal offer to provide the exact product or service as specified in 
the solicitdtion, so that acceptance ot the bid would bind the contractor 
to meet the government’s needs in all significant respects. Johnson 
>lovin- 6 dr Storage Co., 8-LLlNb, alar. lY, 1Y86, 8b1 CYLJ 11 273. 
Responsibility refers to the bidder’s apparent ability and capacity to 
perrorm all of the contract requirements. L)AVSAri International, inc., 
d-21UZUl.3, Apr. 22, 1985, 85-l CP1) li 462. We agree with GSA’s position 
that under tne clear terms of Pi& 9 15.103, it is responsibility that is 
at issue here. 

UN neither was found nonresponsible nor was its bid found nonresponsive; 
it simply was permitted to withdraw its bid on the basis ot mistake. 
Associated Cleaning’s failure to supply the required bid guarantee prior 
to bid opening ditl renaer its bid nonresponsive to the terms of the IFa. 
However, the agency states that both of these firms were considered to be 
responsible bidders. Therefore, there is simply no support for Sylvan’s 
allegation that FAR 9 15.103 requires exclusion of these firms from co-m- 
petition under the KYP. 

Sylvan also states that Associated Cleaning was awarded an interim 
contract at a price that was higher than its bid price uuder the IFB, and 

. 
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alleges that this was improper under FM $ 15.&3(c), supra. We 
disagree l The cited regulation relates to the price negotiated under the 
tir resulting from the conversion, and not a separate, interim con- 
tract .2/ The agency report states that the contracting officer is now 
in the-process of conducting discussions with those offerors who 
responded to the amended solicitation. It is therefore apparent that the 
protester’s allegations reier only to an interim contract, and do not 
apply to any award under the RFP. Therefore, we find them without merit. 

In its comments responding to the agency report, Sylvan protested for the 
first time that is was improper for GSA to delete the bid guarantee 
requirement from the solicitation when it was converted from an IFB to an 
KFY. We will not consider tile merits of this issue. 

We consider this issue to be untimely filed since the basis for protest 
clearly was apparent on the face of the amendment converting the solici- 
tation to an KL;P. Uur fiid Protest Regulations provide that protests 
based on a solicitation impropriety which is incorporated into the 
solicitation by an amendment must be protested not later than the next 
closing date for receipt of proposals. 4 C.F.K. 9 21.2(a) (1936). The 
proposal closing date in this case was April 15, and Sylvau’s report com- 
ments raising this issue were not filed with our office until June 2. 
Hccordingly, this basis ot protest is untimely aua will not be 
considered. 

The protest is denied in part and dismissed in part. 

5 har y K. Van Cleve 
General Counsel 

‘/ Although the protester has not directly challenged the award of the 
interim contract, we have been advised by the agency that the purpose of 
the interim, 4-month contract was to ensure continuity of these essential 
services during the pendancy of this protest. The agency also has in- 
formed us that the interim contract was awarded noncompetitively on the 
basis of urgent and compelling need, and was justiried under the sole 
source exception in the Competition in Contracting Act of 1984, 1U U.s;.L. 
9 23U4(c)(l) (Supp. II 1984). In the absence of a more specific 
challeube, we have no basis to question this awara. 




