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DIGEST: 

Althouqh an aqencv is required to solicit as 
many sources as practicable when it uses 
other than competitive procedures based on 
the existence of an unusual and comnellinq 
urqency,.an aaency is justified in neqotiat- 
inq a contract with the only source it knows 
is capable of commencinq performance immedi- 
ately when the aqency reasonably determines 
that the urqent nature of its requirement 
precludes the consideration of other 
sources. 

IMR Systems Corporation orotests the sole-source award 
by the Food and Druq Administration (FDA) of contract No. 
223-86-1302 to the Maxima Corporation. The contract is for 
manaqement of the document control room at FDA's Center for . 
Drugs and Rioloqics (CDR) in Rockville, Maryland. IMR 
complains that it was imoroperly denied an opportunity to 
compete for the contract, even thouqh it had advised the 
aqency prior to award that it believed it was qualified to 
perform the services reauired. We denv the protest. 

?he aqency reports that it had decided sometime prior 
to July 1985, to contract for the operation of the CDB 
document control room and to do so throuqh a section 8(a) 
contract with the Small Business Administration (SBA).l/ 

A/ Under Section 8(a) of the Small Business Act, 15 U.S.C. 
z 637(a) (19821, the Small Susiness Administration (SSA) 
enters into contracts with qovernment aqencies and arranqes 
for the performance of such contracts by awardinq subcon- 
tracts to socially and economicallv disadvantaqed small 
business concerns. The SRA and the contractinq agencies 
enjoy broad discretion in arrivinq at section 8(a) con- 
tractincj arranqements. Tnter Systems, Inc., R-220056.2, 
Jan. 23, 1986, 86-l CPD 'II 77. 
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The document control room orocesses a number of reports 
and other submissions incident to the FDA's druq review 
resnonsibilities. On July 31, 1985, the SRA authorized 
the FDA to neqotiate with two firms, Maxima and Tech- 
nassociates, Tnc., both of which subsequentlv received a 
request for proposals. Rv letter dated Auqust 2?, however, 
Technassociates informed the FDA that it would not be 
submitinq a oronosal because, it said, the solicitation . 
contained a number of uncertainties that made it undesir- 
able to contract on a fixed-price basis. FDA then 
proceeded to neqotiate onlv with Maxima. 

At the conclusion of the neqotiations, and after 
security clearances had been obtained and a preaward audit 
nerformed, FDA and Maxima aareed on February 28, 1986, to 
the terms of a contract, oerformance of which would com- 
mence on March 17. The aaency forwarded the proposed con- 
tract to the SPA for aooroval. On March 5, however, the 
aaency learned throuah its Small and Disadvantaaed Rusiness 
Dtilization Soecialist (SADRUS) that the SR9 was reluctant 
to agree to the contract because it believed that the 
Standard Industrial Classification (SIC) the FDA had used 
(SIC 7379, with a limit on averaae annual receipts of S12.5 
million) was incorrect and that Yaxima did not qualify as a 
small business under the orooer SIC. The aqencv reoorts 
that it attempted to obtain a formal decision from the SRA 
on the matter, but was unsuccessful. With the proposed 
contract commencement date of Varch 17 aooroachina, the 
FDA wrote to the SRA on March 14 to request that the SRA 
either sian the contract or provide the hasis for its 
refusal to do so. Ry letter dated March 19, the SRA 
informed the aqency that it would not sian the contract, 
citinq an incorrect SIC code and the FDA's failure to 
follow orescribed procedures as the reasons for this 
decision. 

The aqency reports that even before the SRA's refusal 
to siqn the proposed 8(a) contract, it was exDeriencinq 
difficulties in the document control room. T.he staffinq 
level had dropped from six to two full-time employees, and 
a serious backloq in the processinq of work had developed. 
When contractor operation of the control room did not 
commence on March 17 as anticipated, some former aqency 
control room personnel were required temporarily to resume 
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control room work. After SRA refused to siqn the proposed 
S(a) contract, the aqency determined that the lack of 
proper control room staffinq was an urqent and compellinq 
circumstance that justified a non-!?(a(, sole-source award 
to Maxima under 41 U.S.C. 6 253(c)(2! (Suap. II 1984). A 
contract was sianed on March 25; no other sources were 
solicited. 

IMR does not contest the aaencv's determination that 
uraent and compellinq circumstance justified its use of 
other than competitive procedures. Rather, the basis for 
the protest is that in failina to solicit an offer from 
IY?, the aaency violated 41 rJ.S.c:. 6 253(e), which pro- 
vides that whenever an aaency uses other than competitive 
procedures under section 253(c)(2), it must request offers 
from as many notential sources as is oracticable under the 
circumstances. IYR states that it had made known to the 
aaency its interest concernins this procurement throuah 
numerous contacts, both oral and written, with the aaency's 
PWQUS. IMR has submitted copies of its letters to the 
SFDWS, which assert that firm's abilitv to assume respon- 
sibility for control room operations with as little as 3 to 
5 days notice. 

The aaency reports that even thouqh its SADRIJS may 
have known of the protester's interest in this procurement, 
the aaencv's contracts office did not. Moreover, says the 
aaency, the urqent need for a contractor to operate the 
control room orecluded consideration of other sources. In 
this connection, the contractina officer notes that consid- 
erable time was consumed in neaotiatinq the proposed 8(a) 
contract with Maxima because of the need for security 
clearances and an audit of Yaxima's proposed costs. 

Under the Competition in Contractins Act of 1984, an 
aqency is permitted to procure aoods or services usina 
other than competitive procedures when the asency's need is 
of such an unusual and compellina uraency that the aovern- 
ment would be seriouslv injured if the aaencv cannot limit 
the number of sources solicited. 41 rr.s.r. c 251(c)(2). 
In such circumstances, however, an aaencv must solicit as 
manv ootential sources as oracticable. 41 T1.S.C. 6 253(e); 
'J'W nuildinq Maintenance, R-220588, ,3an. 22, 1986, 65 
Camp. Cen. , 86-l CPD W 69. In this connection, we 
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have said that an aqency usinq the urqencv exceotion may 
limit the competition to the onlv firm it reasonably 
believes can perform the work promotly and properlv. 
Prthur Younq & Co., R-221579, June 9, 1996, 86-l YPr) *I - : 
Centex Corn., q-221340, Feb. 25, 1986, 86-1 CPD 11 195. 

We find it unnecessarv to resolve the issue of 
whether the contractins officer knew or should have known _ 
of IMR’s interest in operatinq the document control room. 
Suffice it to say that the urqent need to provide for 
contractor operation of the control room simply made it 
impracticable to solicit any other sources. 

The record indicates that at least until March 5, the 
aqency was proceedinq on the assllmption that Maxima would 
he assumina resoonsibilitv for ooeration of the control 
room on or about Yarch 17. When it learned that the SSA 
miaht be reluctant to siqn the 8(a) contract, the FDA 
attemoted to elicit the SRA's position on the matter but 
did not receive an official resoonse from the ?nA until 
March 27. By this time the control room was experiencinq 
hackloqs in its processina work and the aqencv determined 
that its need for a contractor was urqent if it was to 
avoid missinq statutorv processins deadlines. IMR does 
not question the propriety of this determination. 

Paced with the urqent need to contract for control 
room services, the auencv decided to enter into a sole- 
source contract with Maxima, the only source the aaency 
knew was capable of commencina contract oerformance immedi- 
atelv. While there may have been other sources, includinq 
IM9, capable of performins the reallired work, the time 
involved in solicitinq and evaluatinq other offers nre- 
eluded the consideration of such other sources. In reach- 
ins this conclusion, the aqencv obviously relied on its 
recent, lenqthy experience in neaotiatinq the orooosed 8(a) 
contract with Maxima, a orocess that included a cost audit 
and security clearances. Althouah expedited procedures 
could have been used once the aqency formally was informed 
on March 27 of the SRA's decision not to siqn the proposed 
8(a) contract, the aqency's conclusion that even expedited 
neqotiations with another source would not have allowed 
for a contractor to beain performance immediatelv was 
reasonable under the circumstances. IMn's contention that 
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it could have commenced performance with as little as 3 to 
S days notice does not account for the time involved in 
selectinq a aualified contractor, even usinq expedited 
procedures. In short, we find that the aqency's solicita- 
tion of only one source was justified. See Authur Younq b 
co., R-221879, suora. 

Moreover, the aqency's sole-source contract with m 
Maxima is for a period Of onlv 6 months. At the end of 
the q-month period, the aqencv should either contract for 
the required services under the 8(a) proqram or conduct a 
procurement usinq full and open competitive procedures, 
under which, of course, TMTi would be entitled to comoete. 
We note that nlaxima's contract includes options allowinq 
the aaency to extend the oeriod of performance un to two 
additional 12-month periods and a further additional neriod 
of 5.5 months. In our view, the urqent circumstances in 
this case iustified the award of a short-term, sole-source 
contract, but did not iustify the inclusion of ootions. 
A & C Puildinq and Industrial Maintenance Corn., 64 romp. 
Gen. 565, 85-l CPD 41 626. Thus, the exercise of those 
provisions should not he considered. Pv letter of todav, 
we are so advisins the head of the aqencv. 

Recause we conclude that the aqencv did not act 
unreasonably in awardina a contract to Maxima without 
solicitinq, other sources, we deny the protest. 

Van Cleve 




