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T W 8  COMPTROLLBR OINRRAL 
O P  T H E  U N I T S D  O T A T E I  
W A S H I N G T O N .  O . C .  203146 

DATE: May 28, 1986 

MATTER OF: Dan's Moving & Storage, Inc. 

DIOEST: 

Where contracting agency did not provide 
protester/incumbent contractor with the 
solicitation, in spite of several requests 
by the incumbent contractor that agency 
procurement officials do so, incumbent 
contractor was improperly excluded from the 
competition in violation of the Competition 
in Contracting Act of 1 9 8 4 ,  which requires 
"full and open competitive procedures." 

Dan's Moving & Storage, Inc. (DMS) protests the award 
of a contract under invitation for bids (IFB) No. DAAC71-86- 
B-0014, issued by Tobyhanna Army Depot, Pennsylvania, for 
moving and storage of household goods at Seneca Army Depot. 
DMS, which had previously provided these services at Seneca 
Army Depot under an Air Force contract, complains that it 
was improperly deprived by the Army of the opportunity to 
bid because it d i d  not receive a copy of tne solicitation. 
Specifically, DMS, although not disputing that the agency 
received adequate competition and reasonable prices under 
the solicitation, argues that the requirement must be 
resolicited because its failure to receive a solicitation 
was caused by a deliberate attempt to exclude the firm from 
competing. While we do not find evidence of any deliberate 
attempt by the Army to exclude the firm from competing, we 
nevertheless sustain the protest. 

The procurement was synopsized in the Commerce Business 
Daily (CBD) on December 9, 1985. The synopsis specified 
an approximate bid opening date of January 23, 1986. DMS 
was unaware of the publication of this synopsis. However, 
DMS did make several inquiries to the Seneca Army Depot, 
where it was performing these services under the Air 
Force contract, during January and February concerning 
the proposed issuance of the solicitation. On these 
occasions, DMS states that Army officials assured the firm 
that the solicitation had not yet been issued and that the 
firm would be included in any solicitation mailing. In 
fact, bid opening was held on March 5, 1986, six weeks after 
the approximate date specified in the CBD, and the protester 
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n e v e r  r e c e i v e d  a c o p y  o f  t h e  s o l i c i t a t i o n  p r i o r  to  t h a t  
d a t e . l /  - On March  1 0 ,  1 9 8 6 ,  3 w o r k i n g  d a y s  a f t e r  b i d  
o p e n i n g ,  DMS l e a r n e d  f o r  t h e  f i r s t  t i m e  f r o m  n o n - g o v e r n m e n t  
s o u r c e s  t h a t  t h e  s o l i c i t a t i o n  h a d  b e e n  i s s u e d ;  t h e  f i r m  
t h e r e u p o n  made n u m e r o u s  u n s u c c e s s f u l  t e l e p h o n e  i n q u i r i e s  
t o  t h e  T o b y h a n n a  p r o c u r e m e n t  o f f i c e  t o  a s c e r t a i n  why i t  h a d  
n o t  b e e n  s o l i c i t e d .  DMS t h e n  f i l e d  t h i s  p r o t e s t  w i t h  o u r  
O f f i c e  o n  March 24 ,  1 9 8 6 .  

W e  f i r s t  add res s  t h e  t i m e l i n e s s  i s s u e  r a i s e d  b y  t h e  
A r m y .  T h e  a y e n c y  c o n t e n d s  t h a t  t h e  f i l i n g  p e r i o d  f o r  DMS'  
p r o t e s t  commenced o n  December  9 ,  t h e  d a t e  t h e  s y n o p s i s  was 
p u b l i s h e d .  T h e  a g e n c y ' s  v i e w  is based o n  i ts  b e l i e f  t h a t  
a l l  p r o s p e c t i v e  b i d d e r s ,  i n c l u d i n g  DMS, a r e  c h a r g e d  w i t h  
c o n s t r u c t i v e  k n o w l e d g e  o f  t h e  c o n t e n t s  of CBD a n n o u n c e m e n t s ,  

W e  do n o t  a g r e e .  DMS, t h e  i n c u m b e n t ,  is p r o t e s t i n g  t h e  
A r m y ' s  a c t i o n  i n  d e n y i n g  i t  a n  o p p o r t u n i t y  t o  compete by  
f a i l i n g  t o  p r o v i d e  i t  w i t h  a c o p y  of t h e  s o l i c i t a t i o n ,  e v e n  
t h o u y h  o n  s e v e r a l  o c c a s i o n s  DMS had made a t t empt s  t o  s e c u r e  
a c o p y  o f  t h e  s o l i c i t a t i o n  w e l l  i n  a d v a n c e  o f  t h e  a c t u a l  b i d  
o p e n i n g  a n d  h a d  r e c e i v e d  a s s u r a n c e s  f r o m  Army o f f i c i a l s  a t  
S e n e c a  Army D e p o t  t h a t  i t s  r e q u e s t  wou ld  be honored .? /  

- 1/ T h e  Army has  n o t  e x p l a i n e a  why b i d  o p e n i n g  was d e l a y e d  
s i g n i f i c a n t l y  b e y o n d  t h e  approximate da te  i n d i c a t e d  i n  t h e  
s y n o p s i s  o r  w h e t h e r  t h e  d e l a y  was t h e  r e s u l t  o f  f o r m a l  
e x t e n s i o n s  e f f e c t e d  by s o l i c i t a t i o n  amendmen t s .  

- 2/ The  Army a r y u e s  t h a t  DMS was n o t  t h e  " i n c u m b e n t "  b e c a u s e  
t h e  p r e v i o u s  h o u s e h o l d  g o o d s  c o n t r a c t  h a d  b e e n  awarded t o  
DMS by t h e  A i r  F o r c e  a n d  n o t  b y  T o b y h a n n a  Army Depot, a n d  
t h a t  t h e  c o u n t i e s  p r e v i o u s l y  s e r v i c e d  by DMS u n d e r  i t s  p r i o r  
c o n t r a c t  were j u s t  r e c e n t l y  added t o  T o b y h a n n a ' s  s o l i c i t a -  
t i o n .  N e v e r t h e l e s s ,  t h e  record s h o w s  t h a t  p u r c h a s e  o rders ,  
w i t h  T o b y h a n n a  d e s i g n a t e d  a s  t h e  i s s u i n g  o f f i c e ,  were 
awarded t o  DMS f o r  t h e  per iod  of J a n u a r y  1 t o  F e b r u a r y  2 8 ,  
1 9 8 6 ,  a p p a r e n t l y  a s  a n  i n t e r i m  m e a s u r e  u n t i l  a p e r m a n e n t  
c o n t r a c t  c o u l d  be awarded. W h i l e  t h e  Army s t a t e s  t h a t  
these p u r c h a s e  o rders  were i s s u e d  by S e n e c a  Army D e p o t  
a n d  n o t  T o b y h a n n a ,  w e  t h i n k  t h i s  c o n t e n t i o n  is  immaterial. 
T h e  Army was bound  t o  f o l l o w  t h e  p r o c u r e m e n t  p o l i c y  o f  u s i n g  
' f u l l  a n d  o p e n  c o m p e t i t i v e  p r o c e d u r e s , ' '  w h i c h  r e q u i r e s  t h a t  
a l l  r e s p o n s i b l e  s o u r c e s  be p e r m i t t e d  t o  s u b m i t  b i d s .  We 
t h i n k  t h a t  t h i s  r e q u i r e m e n t  imposes a d u t y  on  a n  a y e n c y  t o  
t a k e  a l l  r e a s o n a b l e  a n d  n e c e s s a r y  s t e p s  t o  i d e n t i f y  capable  
c o n t r a c t o r s  a n d  p r o v i d e  t h e m  w i t h  t h e  o p p o r t u n i t y  t o  
compete. Here, T o b y h a n n a  knew or  s h o u l d  h a v e  known,  t h r o u g h  
r e a s o n a b l e  i n q u i r y ,  o f  t h e  e x i s t e n c e  a n d  i d e n t i t y  of t h e  
i n c u m b e n t  s e r v i c i n y  S e n e c a  Army Depot. A c c o r d i n g l y ,  w e  
t h i n k  DMS s h o u l d  be t r ea t ed  f o r  p u r p o s e s  o f  o u r  d e c i s i o n  a s  
a b o n a  f i d e  i n c u m b e n t .  -- 
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Under our Rid Protest Resulations, a protest must be 
filed within 10 workinq days after the basis for the protest 
is known or should have been known, whichever is earlier. 
4 C.F.R. $3 21.2(a)(2) (1985). The record shows that DMS 
first became aware that the aqency had actually issued the 
solicitation on March 10, 3 workinq days followinq bid 
openinq. Since the published synopsis only specified the 
approximate date on which bid openinq would be held, the 
protester was not unjustified in relyinq on the Army's 
assurances that it would be included in any solicitation 
mailinq. nnlS filed its protest with our Office within 10 
workinq days after March 10, and its protest is, therefore, 
timely. - See Trans World Maintenance, Inc., R-220947, 

- Mar. 1 1 ,  1986, 6 5  Comp. Gen. , 86-1 CPD (I 

The Army issued this solicitation after April 1 ,  1985, 
the effective date of the Competition in Contractinq Act of 
1984 (CICA), and, therefore, the Army was bound to follow 
the orocurement policy of usinq "full and open competitive 
Drocedures," which is enunciated in several provisions of 
the act. See 10 U.S.C.A. SF 2301(a)(l), 2302(2), 2304(a) 
(l)(A), and305(a)(l)(A)(i) (West Supp. 1985). "Full and 
open competition'' is defined as meanins that "all respon- 
sible sources are permitted to submit sealed bids or 
competitive nroposals on the procurement." 10 r1.S.C.A. 
s 2302(3) (West Supo. 1 9 8 5 ) .  The leqislative history of 
C I C A  reveals that Conqress established "full and open" 
competition as the new required standard for  awardinq 
contracts because of its "stronq belie[fl that the procure- 
ment process should be ooen to all capable contractors 
who want to do business with the Government." See House 
Conference Reo. No. 98-861, 98th Conq., 2d Sess. 1422 
(June 23, 1984). In view of this clear statement of the 
qovernment's policy and the clear expression of Conqress' 
intent that a new procurement standard--"full and open"' 
competition--govern, our Office must sive careful scrutiny 
to the alleqation that a particular contractor has not been 
provided an opportunity to comoete €or a particular con- 
tract, takins into account all of the circumstances sur- 
roundinq the contractor's nonreceipt of the solicitation, 
as well as the aqency's explanation therefor. See Trans 
World Maintenance, Inc., supra. 

Such scrutiny leads us to conclude that DYS was 
improperly denied a copy of the solicitation here in 
violation of CICA's requirement for "full and open" 
competition. Just as was the situation in Trans World 
Maintenance, Inc., supra, a case with a similar fact 
pattern, DMS was the incumbent contractor performinq 

- 

- 
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t h e  v e r y  same s e r v i c e s  f o r  w h i c h  t h i s  p r o c u r e m e n t  was 
c o n d u c t e d  a n d  t h e r e  is  n o t h i n g  i n  t h e  record t o  s u y g e s t  t h a t  
DMS is o t h e r  t h a n  a r e s p o n s i b l e  s o u r c e .  F u r t h e r ,  a s  w e  
s t a t e d  i n  t h e  p r i o r  case ,  DMS, a s  t h e  i n c u m b e n t  c o n t r a c t o r ,  
h a d  a r i y h t  t o  e x p e c t  t o  be s o l i c i t e d  f o r  t h e  f o l l o w - o n  
c o n t r a c t .  I n  a d d i t i o n ,  DMS s p e c i f i c a l l y  r e q u e s t e d  a c o p y  
o f  t h e  s o l i c i t a t i o n  o n  s e v e r a l  o c c a s i o n s  b e f o r e  b i d  
o p e n i n g .  W h i l e  DMS made i t s  i n q u i r i e s  t o  t h e  S e n e c a  Army 
D e p o t ,  w h e r e  i t  was p e r f o r m i n y  t h e s e  s e r v i c e s ,  r a t h e r  t h a n  
d i r e c t i n g  i t s  i n q u i r i e s  t o  t h e  p r o c u r e m e n t  o f f i c e  a t  
T o b y h a n n a ,  w e  t h i n k  t h a t  t h e  f i r m ' s  a t t e m p t s  to  o b t a i n  a 
c o p y  o f  t h e  s o l i c i t a t i o n  were r e a s o n a b l e  u n d e r  t h e  c i r c u m -  
s t a n c e s .  T h i s  is so b e c a u s e ,  a s  s t a t e d  a b o v e ,  DMS r e c e i v e d  
a t  l e a s t  t w o  p u r c h a s e  o rders ,  w i t h  T o b y h a n n a  d e s i g n a t e d  as  
t h e  i s s u i n g  o f f i c e ,  f r o m  S e n e c a  Army D e p o t .  M o r e o v e r ,  w e  
m u s t  c o n c l u d e  o n  t h i s  record t h a t  o f f i c i a l s  a t  S e n e c a  Army 
Depot,  e v e n  a f t e r  a s s u r i n g  DMS t h a t  t h e  s o l i c i t a t i o n  h a d  n o t  
y e t  b e e n  i s s u e d  a n d  t h a t  t h e  f i r m  w o u l d  b e  i n c l u d e d  i n  a n y  
s o l i c i t a t i o n  m a i l i n g ,  f a i l e d  t o  c o m m u n i c a t e  t h e  e x i s t e n c e  
a n d  i d e n t i t y  o f  t h e  i n c u m b e n t  t o  T o b y h a n n a .  A l s o ,  
T o b y h a n n a ,  w h i l e  aware t h a t  new c o u n t i e s  p r e v i o u s l y  s e r v i c e d  
b y  a n  A i r  F o r c e  i n c u m b e n t  were added t o  i t s  s o l i c i t a t i o n ,  
f a i l e d  t o  t a k e  t h e  most o b v i o u s  s t e p  t o  i d e n t i f y  t h e  
i n c u m b e n t ,  w h i c h  was s i m p l y  to  c o n t a c t  S e n e c a  Army D e p o t .  
T h e  Army h a s  n e i t h e r  r e f u t e d  t h e s e  f a c t s  n o r  o f f e r e d  a n  
a d e q u a t e  e x p l a n a t i o n  f o r  i ts  f a i l u r e  t o  p r o v i d e  a c o p y  o f  
t h e  s o l i c i t a t i o n  t o  DMS. 

A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  t h e  A r m y ' s  a c t i o n s  here 
p r e v e n t e d  a r e s p o n s i b l e  s o u r c e  f r o m  c o m p e t i n g  a n d  t h a t  
t h e r e f o r e  t h e  C I C A  m a n d a t e  €or f u l l  a n d  o p e n  c o m p e t i t i o n  was 
n o t  m e t .  

H a v i n g  so c o n c l u d e d ,  w e  f u r t h e r  f i n d  t h a t  t h e  
a p p r o p r i a t e  c o u r s e  o f  a c t i o n  h e r e  t o  remedy  t h i s  p r o c u r e m e n t  
d e f e c t  is  f o r  t h e  Army t o  r e s o l i c i t .  W e  r e c o g n i z e  t h a t  
r e j e c t i n g  a l l  b i d s  a f t e r  t h e y  h a v e  b e e n  p u b l i c l y  o p e n e d  
t e n d s  t o  d i s c o u r a g e  c o m p e t i t i o n ,  b e c a u s e  i t  r e s u l t s  i n  
m a k i n y  a l l  b i d s  p u b l i c  w i t h o u t  award, w h i c h  is c o n t r a r y  t o  
t h e  i n t e r e s t s  o f  t h e  l o w  b i d d e r ,  a n d  b e c a u s e  r e j e c t i o n  o f  
a l l  b i d s  m e a n s  t h a t  b idde r s  h a v e  e x p e n d e d  e f f o r t  a n d  money 
t o  prepare t h e i r  b i d s  w i t h o u t  t h e  p o s s i b i l i t y  o f  accep- 
t a n c e .  - See GAF C o r p . ;  M i n n e s o t a  M i n i n g  a n d  Mfg. C o . ,  5 3  
Comp.  (;en. 5 8 6 ,  5 9 1  (1974), 7 4 - 1  CPD 11 6 8 .  However ,  i n  v i e w  
o f  t h e  C o n y r e s s i o n a l  m a n d a t e  f o r  " f u l l  a n d  o p e n "  competi- 
t i o n ,  w e  b e l i e v e  t h a t  t h e  g o v e r n m e n t ' s  i n t e r e s t s  a re  bes t  
s e r v e d  i n  t h e  p r e s e n t  case by  c a n c e l i n g  t h e  s o l i c i t a t i o n  a n d  
y i v i n g  a l l  r e s p o n s i b l e  s o u r c e s  a f a i r  o p p o r t u n i t y  t o  compete 
o n  t h e  r e s o l i c i t a t i o n .  We t h e r e f o r e  are r e c o m m e n d i n g  t h a t  
t h e  Army c a n c e l  t h e  i n v i t a t i o n  a n d  r e s o l i c i t  b i d s  u s i n g  f u l l  
a n d  o p e n  c o m p e t i t i v e  p r o c e d u r e s ,  
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T h e  p ro t e s t  is s u s t a i n e d .  

5 

Acting Comptroller G e n e r a l  
of t h e  TJn i t ed  S t a t e s  




