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S u n s e t  R e a l t y  Sales  Associates 

o'QE??: P r o t e s t e r ' s  b e s t  a n d  f i n a l  o f f e r ,  r e c e i v e d  
1 d a y  a f t e r  t h e  d a t e  s p e c i f i e d  f o r  receipt o f  
best a n d  f i n a l  o f f e r s ,  was p r o p e r l y  rejected 
where  n o n e  of t h e  e x c e p t i o n s  o u t l i n e d  i n  t h e  
s o l i c i t a t i o n  p e r m i t t i n g  c o n s i d e r a t i o n  o f  a 
l a t e  o f f e r  a p p l i e s .  

2 .  P r o t e s t  based upon a n  a l l e g e d  s o l i c i t a t i o n  
i m p r o p r i e t y  w h i c h  does n o t  e x i s t  i n  i n i t i a l  
s o l i c i t a t i o n ,  b u t  w h i c h  is  s u b s e q u e n t l y  
i n c o r p o r a t e d  t h e r e i n ,  m u s t  be p ro te s t ed  n o t  - 
l a te r  t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  r e c e i p t  
o f  p r o p o s a l s .  A c c o r d i n g l y ,  p r o t e s t e r ' s  con-  
t e n t i o n  t h a t  a g e n c y  s h o u l d  h a v e  e x t e n d e d  t h e  
d e a d l i n e  f o r  r e c e i p t  of b e s t  a n d  f i n a l  o f f e r s  
is u n t i m e l y  b e c a u s e  t h i s  c o n t e n t i o n  was n o t  
r a i sed  u n t i l  w e l l  a f t e r  t h e  c l o s i n g  da te  f o r  
r ece ip t  of bes t  a n d  f i n a l  o f f e r s .  

- 
* 

3 .  B e s t  a n d  f i n a l  o f f e r  r e c e i v e d  1 d a y  l a t e  
c a n n o t  be c o n s i d e r e d  o n  t h e  b a s i s  t h a t  i t  may 
o f f e r  t h e  g o v e r n m e n t  c e r t a i n  a d v a n t a g e s  o v e r  
o f f e r s  w h i c h  h a v e  b e e n  t i m e l y  r e c e i v e d .  

4. Where a f i r m  is n o t  p r e j u d i c e d  by a n  a g e n c y ' s  
f a i l u r e  t o  n o t i f y  i t  p r o m p t l y  t h a t  i t s  b e s t  
a n d  f i n a l  o f f e r  w i l l  n o t  be c o n s i d e r e d  
b e c a u s e  i t  was r e c e i v e d  l a t e ,  t h e  f a i l u r e  is 
a p r o c e d u r a l  d e f i c i e n c y  t h a t  does no t  a f f e c t  
t h e  v a l i d i t y  o f  t h e  c o n t r a c t  award. 

S u n s e t  R e a l t y  Sales  Associates  ( S u n s e t )  p ro tes t s  t h e  
award of a c o n t r a c t  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  
( G S A )  t o  E l m w o o d  D e v e l o p m e n t  Company, u n d e r  s o l i c i t a t i o n  € o r  
o f f e r s  ( S F O )  N o .  R7-17N-85, f o r  leased o f f i c e  s p a c e .  T h e  
p r o t e s t e r  c o n t e n d s  t h a t  i t  was e n t i t l e d  t o  t h e  award a s  t h e  
low o t f e r o r  a n d  s ro t e s t s  r e j e c t i o n  of i t s  best and  f i n a l  
o t f e r  a s  l a t e .  

i Je  d e n y  t h e  protest i n  p a r t  a n d  dismiss i t  i n  p a r t .  
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Four firms, includinq Sunset, submitted proposals by 
the May 16, 1985 ,  closinq date. By letter dated July 19,  
1985,  the contracting officer changed the solicitation's 
lease term and requested best and final offers by July 26, 
1985.  By telephone on July 2 4 ,  1 9 8 5 ,  Sunset asked for a 
2-day extension for the submittal of best and final offers. 
The contractinq officer notified all offerors by letter 
dated July 2 4 ,  1985 ,  sent by overnight delivery, that the 
time for submission of best and final offers was extended to 
4 p.m., July 3 1 ,  1985 .  Offerors were also asked to submit a 
more detailed plan for the proposed removal of asbestos from 
the buildinq. Two best and final offers were received by 
the deadline. Sunset's best and final offer was received 
1 day after the sDecifiecl closinq date. 

Sunset Drotests that GSA made two miscalculations when 
analyzing offerors' costs and mistakenly determined that its 
offer was not low. GSA concedes that it made an error by 
comparinq a previously submitted proposal by Sunset with - 
other offerors' best and final offers. GSA responds, - 
however, that it could not consider Sunset's best and final 
offer because it was not received until 1 day after the 
cutoff date €or best and final offers. Yoreover, GSA 
contends that award could not be based on sunset's offer of 
May 15 ,  19A5,  because the change in the solicitation lease 
term had not yet Seen made at that time, the onerating 
expense base was at least S 1  per square foot per annum too 
hiqh, the protester had based its offer on a Consumer Price 
Index (CPI) adjustment for overtime services and a CPI 
adjustment was not permitted, the offer expired June 18, 
1985 ,  and had not been extended, and Sunset's olan to remove 
asbestos fronl the premises only on weekends was 
unsatisfactory. 

* 

A proposal modification receive? after the time set for 
receipt of best and final offers generally may be considered 
only under the circumstances stated in the solicitation. - See-Potomac Systems Resources, Inc., 8-219896 ,  Oct. 5, 1985,  
55-2 C.P.D. 3 9 3 .  Here, paragraph (a) of the solicita- 
tion's Late Submissions, Modifications and Withdrawals of 
offers clause permits consideration of a late Droposal only 
if it is both received before award and it was sent by 
certified or registered mail at least 5 days prior to the 
date specified for receiDt of offers, or it was sent hv mail 
and the late receint was due solely to mishandling by the 
government after timely receipt at the government installa- 
tion, or it was the only offer received. Yone of these 
exceptions a p p l i e s  here. ' ~ u n s e t  sent its offer by Pertera1 
Yxpress; it has not shown that the d e l a y  was attributable to 
wronqf'il aovernnlent aqtion; and ot~ler proposals were 
received b y  ,;SA. 
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S u n s e t  asserts t h a t  t h e  s o l i c i t a t i o n  s p e c i f i c a l l y  
a u t h o r i z e s  c o n s i d e r a t i o n  o f  a l a t e  o f f e r  u n d e r  t h e  c i r c u m -  
s t a n c e s  h e r e  i n v o l v e d .  We c a n  o n l y  i n f e r  t h a t  S u n s e t  is 
r e f e r r i n g  t o  paragraph ( c )  o f  t h e  c l a u s e  c i t ed  above, w h i c h  
s ta tes  t h a t ,  " N o t w i t h s t a n d i n g  ( a ) ,  o f  t h i s  p r o v i s i o n ,  a l a t e  
m o d i f i c a t i o n  of  a n  otherwise s u c c e s s f u l  o f f e r  which  m a k e s  
i ts terms more f a v o r a b l e  t o  t h e  g o v e r n m e n t  w i l l  be con-  
s i d e r e d  a t  a n y  t i m e  i t  is  r e c e i v e d  a n d  may be  accepted.'' 
T h i s  clause al lows t h e  g o v e r n m e n t  t o  accept more f a v o r a b l e  
terms o n l y  f r o m  a n  o f f e r o r  t h a t  wou ld  r e c e i v e  t h e  
c o n t r a c t  anyway.  See Woodward Associates, I n c . ;  M o n t e r e y  
T e c h n o l o g i e s ,  I n c . ,  8 - 2 1 6 7 1 4  e t  a l . ,  March 5 ,  1 9 8 5 ,  85 -1  
C.P.D. 91 2 7 4 .  I n  s u c h  c i r c u m s t a n c e s ,  o t h e r  o f f e r o r s  c a n n o t  
c o m p l a i n  b e c a u s e  t h e i r  r e l a t i v e  s t a n d i n g  wou ld  n o t  be  
a f f e c t e d .  T h e  c lause ,  h o w e v e r ,  does no t  p e r m i t  a c c e p t a n c e  
of a l a t e  m o d i f i c a t i o n  f r o m  a f i r m  n o t  a l r e a d y  i n  l i n e  f o r  - 

award. - See Windham P o w e r  L i f t s ,  I n c . ,  e t  a l . ,  B-214287 ,  
March 7 ,  1 9 8 4 ,  8 4 - 1  C.P.D. 11 2 7 8 .  GSA's a b o v e - c i t e d  r e a s o n s  
f o r  n o t  a w a r d i n g  a c o n t r a c t  t o  S u n s e t  b a s e d  o n  i t s  May 1 5 ,  % 
1 9 8 5 ,  o f f e r  show t h a t  S u n s e t  was n o t  t h e  otherwise s 
s u c c e s s f u l  o f f e r o r .  T h u s ,  there w a s  n o  b a s i s  f o r  a c c e p t i n g  
a m o d i f i c a t i o n  o f  S u n s e t ' s  p r o p o s a l  r e c e i v e d  a f t e r  t h e  t i m e  
se t  fo r  r e c e i p t  o f  bes t  a n d  f i n a l  o f f e r s .  ~ o l i - C o m ,  I n c . ,  
B - 1 9 8 4 9 4 ,  NOV. 6 ,  1 9 8 0 ,  80-2  C.P.D. 11 3 4 1 .  

I n  comment ing  o n  t h e  a y e n c y  report ,  S u n s e t  a l l e g e s  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  g r a n t e d  i t  a n  o r a l  e x t e n s i o n  o f  t h e  
c l o s i n g  d a t e .  A c c o r d i n g  t o  S u n s e t ,  o n  t h e  d a y  b e s t  a n d  
f i n a l  o f f e r s  were d u e ,  S u n s e t  n o t i f i e d  t h e  c o n t r a c t i n g  
o f f i c e r  by  t e l e p h o n e  t h a t  i ts o f f e r  had  b e e n  misdirected,  
a n d  t h e  c o n t r a c t i n g  o f f i c e r  s t a t e d  t h a t  i t  w o u l d  be a l l  
r i g h t  i f  t h e  o f f e r  a r r i v e d  1 d a y  l a t e .  The  c o n t r a c t i n g  
o f f i c e r ' s  c o n t e m p o r a n e o u s  record of t h e  t e l e p h o n e  c o n v e r -  
s a t i o n ,  h o w e v e r ,  shows t h a t  a n  e x t e n s i o n  was n o t  g r a n t e d .  
Where,  a s  here ,  t h e  c o n f l i c t i n g  s t a t e m e n t s  o f  t h e  p r o t e s t e r  
a n d  t h e  a g e n c y  c o n s t i t u t e  t h e  o n l y  a v a i l a b l e  e v i d e n c e  o f  
w h a t  r e a l l y  t r a n s p i r e d  i n  t h e  p a s t ,  t h e  p r o t e s t e r  h a s  n o t  
c a r r i ed  i ts  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  case. - DBA 
S y s t e m s ,  1 n c . - - R e c o n s i d e r a t i o n ,  B - 2 1 2 1 0 1 . 2 ,  Aug. 2 3 ,  1 9 8 3 ,  
8 3 - 2  C.P.D. 11 2 4 4 .  M o r e o v e r ,  s u c h  a n  e x t e n s i o n  t o  o n l y  o n e  
o f f e r o r  wou ld  v i o l a t e  t h e  r e q u i r e m e n t  f o r  a common c u t o f f  
d a t e  f o r  a l l  o f f e r o r s .  EHE N a t i o n a l  H e a l t h  S e r v i c e s ,  I n c . ,  

11 3 6 2 .  
, 85-2  Crn!?.De B - 2 1 9 3 6 1 . 2 ,  O c t .  1 ,  1 9 8 5 ,  6 5  Comp. Gen.  - 

S u n s e t  c o n t e n d s  t h a t  GSH s h o u l d  h a v e  e x t e n d e d  t h e  
d e a d l i n e  f o r  r e c e i p t  of b e s t  a n d  f i n a l  o f f e r s  when S u n s e t  
n o t i f i e d  i t  o n  July 3 1 ,  S e t s r e  t h o  3 : 3 0  p.m. d e a d l i n e ,  t h a t  
an o f f e r  o n  w h i c h  i t  h a d  Seen - x o r k i n y  for  many r n o n t h s  h a d  
Seen i n i s d i r e c t a d  and  w?u1:1 x 1 c i3y  l a t e .  T h i s  p r o t e s t  
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ground is untimely raised. Our Bid Protest Regulations 
require that protests based on alleged improprieties in a 
negotiated procurement which did not exist in the initial 
solicitation, but which are subsequently incorporated 
therein, must be protested not later than the next closing 
date for the receipt of proposals following the incorpora- 
tion. 4 C.F.R. S 21.2(a)(l) (1985). GSA incorporated the 
revised closing date for the receipt of best and final 
offers into the RFP and, therefore, any protest involving a 
extension of the time period for the submission of best and 
final offers should have been filed with the contracting 
agency or our office by the time set for receipt of those 
offers. Sunset, however, did not protest this issue until 
March 3, 1986, in its comments on the agency report. Thus, 
this arotest issue is untimely and not for consideration by 
our Oif ice. 
Jan. 8, 1985, 85-1 C.P.D.  11 25. 

- See Logus Manufacturing Corporation, 13-216775, 

Sunset also contends that G S A ' s  refusal to consider its - - 
offer increases the government's costs. While we realize . 
that by application of the late proposal rules the govern- 
ment at times may lose the benefit of proposals that 
offer terms more advantageous than those received timely, 
maintenance of confidence in the competitive system is of 
greater importance than the possible advantage to be gained 
by considering a late proposal or modification in a single 
procurement. Real Fresh, Inc., B-204604, Dec. 31, 1981, 
81-2 C.P.D. !I 522. 

Sunset comments that at no time prior to being advised 
of this protest did the agency inform Sunset that its 
proposal was not being considered because of the late best 
and final offer. As noted above, initially, GSA erroneously 
determined that Sunset was not low. Even if GSA should have 
notified Sunset more promptly that its best and final offer 
was considered late, the firm's late best and final offer 
properly was rejected, and the firm therefore was not 
prejudiced by any delay in notification. In such a case, 
failure to receive prompt notification of the rejection of a 
late offer or modification is a procedural deficiency that 
does not affect the validity of an award. Real Fresh, Inc., 
B-204604, supra, at p. 6. 

The protest is denied in part and dismissed in part. 

'riarry R. Van C l e v  
General Counsel 




