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GAO w i l l  n o t  c o n s i d e r  a p r o t e s t  a g a i n s t  
a n  a g e n c y ' s  f a i l u r e  t o  c o n d u c t  d i s c u s s i o n s  
by a p r o t e s t e r  c l e a r l y  o u t s i d e  t h e  
c o m p e t i t i v e  r a n g e .  

Delcor I n t e r n a t i o n a l  p r o t e s t s  t h e  award o f  a c o n t r a c t  
t o  T e c h n o l o g y  Management C o r p o r a t i o n  (TMC) u n d e r  r e q u e s t  f o r  
p r o p o s a l s  ( R F P )  N o .  N68520-85-R-9065, i s s u e d  by  t h e  Nava l  
A i r  Log i s t i c s  C e n t e r ,  P a t u x e n t  R i v e r ,  M a r y l a n d .  The  RFP 
c o n t e m p l a t e d  awards o f  three s e p a r a t e  l o t s  of s e r v i c e s .  The 
p r o t e s t e d  award is for  l o t  111, management s u p p o r t  s e r v i c e s ,  
a t  t h e  N a v a l  A i r  Rework  F a c i l i t i e s  i n  N o r f o l k ,  V i r g i n i a ,  a n d  
C h e r r y  P o i n t ,  N o r t h  Ca ro l ina .  

Delcor p r o t e s t s  t h a t  t h e  c o n t r a c t  was awarded w i t h o u t  
d i s c u s s i o n s  o r  n o t i f i c a t i o n  t h a t  i t s  p r o p o s a l  c o n t a i n e d  a n y  
t e c h n i c a l  d e f i c i e n c i e s .  Delcor notes t h a t  i t s  o f f e r e d  p r i c e  
o f  $ 5 , 3 5 4 , 8 9 2  is  much lower t h a n  t h e  TMC $ 6 , 4 6 9 , 6 2 4  award 
p r i c e .  Delcor s t a t e s  t h a t  s i n c e  t h e  Navy d e c l i n e d  t o  
comment o n  t h e  award d e c i s i o n  or p o s i t i v e l y  r e s p o n d  t o  
r e q u e s t s  fo r  d e t a i l e d  i n f o r m a t i o n  o n  t h e  p r o c u r e m e n t ,  i t  is 
r e a s o n a b l e  t o  p r e s u m e  i t s  p r o p o s a l  d i d  n o t  c o n t a i n  a n y  sub- 
s t a n t i v e  t e c h n i c a l  d e f i c i e n c i e s  and  was w i t h i n  t h e  c o m p e t i -  
t i v e  r a n g e  a n d  d i s c u s s i o n s  were r e q u i r e d  t o  be c o n d u c t e d .  

W e  d e n y  t h e  protest .  

I n i t i a l l y ,  Delcor c o m p l a i n s  t h a t  i t  d i d  n o t  r e c e i v e  i ts 
c o p y  o f  t h e  a g e n c y  r e p o r t  o n  t h e  p r o t e s t  w i t h i n  25 w o r k i n g  
d a y s  o f  t h e  f i l i n g  of t h e  p r o t e s t  a s  r e q u i r e d  by o u r  B i d  
P r o t e s t  R e g u l a t i o n s ,  4 C . F . R .  S 2 1 . 3 ( c )  ( 1 9 8 5 1 ,  a n d  t h a t  i t  
r e c e i v e d  t h e  r e p o r t  3 d a y s  a f t e r  t h e  d u e  date .  Delcor 
r e q u e s t s  t h a t  w e  therefore n o t  c o n s i d e r  t h e  a g e n c y ' s  r e p o r t  
i n  d e c i d i n g  t h e  p ro tes t .  However,  o u r  O f f i c e  d i d  r e c e i v e  
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t h e  a g e n c y  report  w i t h i n  t h e  25 d a y s  p r o v i d e d  i n  our  B i d  
P r o t e s t  R e g u l a t i o n s .  S i n c e  Delcor was p r o v i d e d  7 d a y s  f r o m  
t h e  d a t e  i t  r e c e i v e d  t h e  r e p o r t  t o  s u b m i t  i ts comments, i t  
was n o t  p r e j u d i c e d  by t h e  N a v y ' s  f a i l u r e  t o  provide i t  w i t h  
a c o p y  o f  t h e  r e p o r t  w i t h i n  25 d a y s .  Under  t h e  
c i r c u m s t a n c e s ,  w e  w i l l  c o n s i d e r  t h e  a g e n c y ' s  r e p o r t  i n  
r e a c h i n g  o u r  d e c i s i o n .  

The  Navy h a s  n o t  p r o v i d e d  Delcor w i t h  a n y  d e t a i l s  a b o u t  
t h e  e v a l u a t e d  d e f i c i e n c i e s  i n  i t s  p r o p o s a l  o r  i t s  r e l a t i v e  
t e c h n i c a l  s t a n d i n g .  T h i s  d o c u m e n t a t i o n  was p r o v i d e d  t o  o u r  
O f f i c e  w i t h  t h e  a g e n c y  r e p o r t  o n  t h e  p r o t e s t ,  b u t  t h e s e  
a t t a c h m e n t s  t o  t h e  r e p o r t  were n o t  s e n t  t o  t h e  p r o t e s t e r .  
A d d i t i o n a l l y ,  w e  r e q u e s t e d  a n d  ob ta ined  f r o m  t h e  Navy 
Delcor 's  p r o p o s a l  a n d  t h e  t e c h n i c a l  e v a l u a t i o n  w o r k s h e e t s  
d e t a i l i n g  Delcor 's  e v a l u a t e d  score a n d  d e f i c i e n c i e s .  I n  
r e a c h i n g  t h i s  d e c i s i o n ,  w e  h a v e  c o n s i d e r e d  camera a l l  o f  
t h e s e  d o c u m e n t s ,  w h i c h  a r e  t h e  s u b j e c t  o f  a r e q u e s t  by  
Delcor u n d e r  t h e  Freedom o f  I n f o r m a t i o n  A c t  t o  t h e  Navy. 

Delcor a r g u e s  t h a t  a n  award w i t h o u t  d i s c u s s i o n s  c a n n o t  
l e g a l l y  b e  made t o  a h i g h e r  p r i c e d  o f f e r o r  u n d e r  t h e  Com- 
p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1984  ( C I C A ) ,  Pub .  L. 98-369, 
9 8  S t a t .  1 1 7 5 .  I n  t h i s  r e g a r d ,  C I C A ,  a t  1 0  U.S.C.A. 
S 2 3 0 5 ( b ) ( 4 ) ( A ) ( i i )  (West Supp.  1 9 8 5 1 ,  p r o v i d e s  t h a t  a n  
a g e n c y  may a w a r d  a c o n t r a c t  w i t h o u t  d i s c u s s i o n s  "when i t  c a n  
be c l e a r l y  d e m o n s t r a t e d  f r o m  t h e  e x i s t e n c e  of f u l l  and o p e n  
c o m p e t i t i o n  o r  a c c u r a t e  p r i o r  cos t  e x p e r i e n c e  w i t h  t h e  
p r o d u c t  o r  s e r v i c e  t h a t  a c c e p t a n c e  o f  a n  i n i t i a l  p r o p o s a l  
w i t h o u t  d i s c u s s i o n s  wou ld  r e s u l t  i n  t h e  lowest o v e r a l l  cos t  
t o  t h e  U n i t e d  S t a t e s . " l /  

The Navy c o n t e n d s ,  h o w e v e r ,  t h a t  Delcor c a n n o t  c o m p l a i n  
a b o u t  a n y  f a i l u r e  t o  c o n d u c t  d i s c u s s i o n s  s i n c e  Delcor was 
c l e a r l y  o u t s i d e  t h e  c o m p e t i t i v e  r a n g e .  I n  t h i s  r e g a r d ,  
d i s c u s s i o n s  n e e d  o n l y  be h e l d  w i t h  t h o s e  o f f e r o r s  w i t h i n  t h e  
c o m p e t i t i v e  r a n g e .  10 U.S.C.A. S 2 3 0 5 ( b ) ( 4 ) ( A )  (West Supp.  
1 9 8 5 ) .  

S e v e n  o f f e r o r s  p r o p o s e d  o n  t h i s  l o t .  The f i v e  h i g h e s t  
t e c h n i c a l l y  r a n k e d  o f f e r o r s  r e c e i v e d  t e c h n i c a l  scores 
r a n g i n g  f r o m  72 .8  t o  5 0 . 5  p o i n t s  o u t  o f  8 0  p o i n t s .  Delcor 
r e c e i v e d  a score of 2 9 ,  was r a n k e d  s i x t h  o u t  of t h e  s e v e n  

- 1/ The s t a t u t o r y  l a n g u a g e  p r i o r  t o  C I C A  d i d  n o t  r e q u i r e  t h a t  
t h e  a w a r d  r e s u l t  i n  t h e  lowest o v e r a l l  c o s t  t o  t h e  g o v e r n -  
men t .  1 0  U . S . C .  S 2 3 0 5 ( g )  ( 1 9 8 2 ) ;  S h a p e 1 1  Governmen t  
H o u s i n g ,  I n c . ,  e t  a l . ,  5 5  Comp. Gen. 839 ( 1 9 7 6 ) ,  76-1 
C.P.D. 11 1 6 1 ;  S p e r r y  C o r p . ,  B-220521, J a n .  1 3 ,  1986 ,  65  
Comp. Gen. , 86-1 C.P.D. 11 -* - 
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offerors, and was found technically unacceptable. We have 
reviewed Delcor's proposal and the Navy's technical evalua- 

summaries and cannot conclude Delcor's proposal was unrea- 
sonably evaluated. Delcor received less than half of the 
assigned point values from all six evaluators for the evalu- 
ation categories of Understanding of Requirements, Personnel 
Qualifications, Corporate Experience, Project Management 
Approach, and Facilities. 

, tion including the six evaluators' individual evaluation 

The competitive range is determined by comparing the 
relative merits of all of the proposals on a particular 
procurement and even acceptable proposals can be eliminated 
from the competitive range when it is determined that they 
have no reasonable chance for award. Cosmos Engineers Inc., 
B-218318, May 1, 1985, 85-1 C.P.D. 11 491. Given Delcor's 
low technical score and the fact that five proposals were 
rated much higher, we believe that Delcor had no realistic 
possibility for award, even if discussions had been con- 
ducted with it. Since Delcor's proposal was unacceptable, 
its lower price would not require that it be included within 
the competitive range. ALM,-Inc., et al., B-217284, et al., 
Apr. 16, 1985, 85-1 C.P.D. I! 433. 

Inasmuch as Delcor is clearly not within the 
competitive range, we will not consider its protest of the 
agency's failure to conduct discussion and the protest is 
denied. 

L + G  Harr R. Van Cleve 
0 General Counsel 




