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OIQEST: 
B i d  is  n o n r e s p o n s i v e  when i t  f a i l s  t o  a c k n o w l e d g e  
amendment t h a t  c h a n g e d  paymen t  c l a u s e  f r o m  o n e  
p r o v i d i n g  f o r  m o n t h l y  paymen t  based o n  q u a n t i t i e s  
i n  t h e  c o n t r a c t  s u b j e c t  to  a n  a d j u s t m e n t  i n  p r i c e  
i f  q u a n t i t i e s  v a r i e d  b y  p l u s  or m i n u s  5 p e r c e n t  t o  
o n e  p r o v i d i n g  f o r  paymen t  based o n  t h e  a c t u a l  
workload q u a n t i t y .  

C o m e t  C l e a n e r s  Company ( C o m e t )  p r o t e s t s  t h e  r e j e c t i o n  
o f  i t s  low b i d  a s  n o n r e s p o n s i v e  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. DAKF23-85-B-0061 i s s u e d  by  F o r t  Campbell, 
K e n t u c k y ,  for  o p e r a t i o n  of a l a u n d r y / d r y  c l e a n i n g  f a c i l i t y .  

W e  d e n y  t h e  p r o t e s t .  

C o m e t ' s  b id  was r e j ec t ed  as  n o n r e s p o n s i v e  f o r  f a i l u r e  
t o  a c k n o w l e d g e  a m a t e r i a l  amendment a n d  for  f a i l u r e  t o  
comply  w i t h  a n  IFB p r o v i s i o n  l i m i t i n g  t h e  p r i c e  f o r  s p e c i a l  
o n e - d a y  l a u n d r y  s e r v i c e .  

The amendment ,  among other t h i n g s ,  c h a n g e d  t h e  payment  
c l a u s e .  Under  t h e  o r i g i n a l  c l a u s e ,  t h e  c o n t r a c t o r  was to  
r e c e i v e  a m o n t h l y  paymen t  based o n  t h e  q u a n t i t i e s  i n  t h e  
c o n t r a c t  s u b j e c t  t o  a n  a d j u s t m e n t  i n  p r i ce  i f  t h e  q u a n t i t i e s  
v a r i e d  by p l u s  or m i n u s  5 p e r c e n t .  The amendment d e l e t e d  
t h e  p l u s  or m i n u s  5 p e r c e n t  a d j u s t m e n t  p r o v i s i o n  and 
p r o v i d e d  i n s t e a d  t h a t  t h e  m o n t h l y  payment  wou ld  be made f o r  
t h e  a c t u a l  workload q u a n t i t y .  

A s  C o m e t  p o i n t s  o u t ,  t h e  amendment is more f a v o r a b l e  t o  
t h e  c o n t r a c t o r  f r o m  t h e  s t a n d p o i n t  o f  i n c r e a s e d  workload. 
Under  t h e  amendment ,  t h e  c o n t r a c t o r  is p a i d  for  t h e  a c t u a l  
q u a n t i t i e s  s e r v i c e d  whereas ,  u n d e r  t h e  o r i g i n a l  c l ause ,  t h e  
c o n t r a c t o r  is p a i d  o n l y  f o r  e x t r a  q u a n t i t i e s  when t h e y  a r e  5 
p e r c e n t  o r  more. Where a b i d d e r  f a i l s  t o  a c k n o w l e d g e  a n  
amendment t h a t  r e s u l t s  i n  a less  s t r i n g e n t  r e q u i r e m e n t ,  t h e  



B-219993.2 2 

amendment u s u a l l y  may be w a i v e d  a s  a m i n o r  i n f o r m a l i t y .  
P a t t e r s o n  Enterpr ises  L t d . ,  8 -207105,  Aug. 1 6 ,  1 9 8 2 ,  82-2 
C .P .D .  11 1 3 3 .  

However ,  a t  t h e  same t i m e  t h a t  t h e  amendment is less 
s t r i n g e n t ,  i t  is more o n e r o u s .  Under  t h e  amendment,  t h e  
payment  t o  t h e  c o n t r a c t o r  w i l l  b e  r e d u c e d  i f  t h e  q u a n t i t i e s  
a r e  r e d u c e d  a t  a l l  w h e r e a s  u n d e r  t h e  o r i g i n a l  c l a u s e  t h e  
c o n t r a c t o r  would  h a v e  b e e n  e n t i t l e d  t o  t h e  same paymen t  as  
l o n g  a s  t h e  q u a n t i t y  r e d u c t i o n  d i d  n o t  r e a c h  5 p e r c e n t .  
Here, by f a i l i n g  to  a c k n o w l e d g e  t h e  amendment,  C o m e t  h a s  
r e s t r i c t e d  t h e  g o v e r n m e n t ' s  r i g h t  t o  r e d u c e  t h e  p r i c e  i f  
t h e r e  is a n y  r e d u c t i o n  i n  w o r k l o a d .  Whi l e  i t  may be s p e c u -  
l a t i v e  a s  t o  w h e t h e r  t h e  a d j u s t m e n t  p r o v i s i o n  w i l l  become 
o p e r a t i v e ,  w e  c o n s i d e r  t h e  f a i l u r e  t o  a c k n o w l e d g e  t h e  amend- 
m e n t  a s  h a v i n g  a m a t e r i a l  e f f e c t  upon t h e  g o v e r n m e n t ' s  r i g h t  
t o  a d j u s t m e n t .  Where b i d s  t a k e  e x c e p t i o n  to  c o n t r a c t  p r o v i -  
s i o n s ,  w e  h a v e  c o n s i d e r e d  t h e  b i d s  t o  b e  n o n r e s p o n s i v e  e v e n  
t h o u g h  i t  is s p e c u l a t i v e  w h e t h e r  t h e  g o v e r n m e n t  w i l l  e x e r -  
c ise  i t s  r i g h t s  u n d e r  t h e  p r o v i s i o n s  i n  a d m i n i s t e r i n g  t h e  
c o n t r a c t s .  H e w l e t t - P a c k a r d  C o . ,  B-216530, Feb .  1 3 ,  1985,  
85-1 C.P.D. TI 1 9 3 .  A l t h o u a h  t h e  f a i l u r e  t o  a c k n o w l e d a e  t h e  - 
amendment i n  t h i s  case may n o t  h a v e  b e e n  d e l i b e r a t e ,  < h e  
e f f e c t  of t h e  f a i l u r e  is t h e  same a s  i f  i t  were. Accord-  
i n g l y ,  w e  a g r e e  w i t h  t h e  a g e n c y  t h a t  C o m e t ' s  b i d  was 
n o n r e s p o n s i v e .  

I n  v i e w  of o u r  c o n c l u s i o n  t h a t  t h e  f a i l u r e  t o  
a c k n o w l e d g e  t h e  amendment r e n d e r e d  t h e  b i d  n o n r e s p o n s i v e ,  
t h e r e  i s  n o  n e e d  t o  a d d r e s s  t h e  p r o p r i e t y  of t h e  o t h e r  b a s i s  
upon w h i c h  t h e  a g e n c y  d e t e r m i n e d  C o m e t ' s  b i d  t o  be 
n o n r e s p o n s i v e .  

R.ly--  H a r r y  R.  Van C l e v e  Y- 
1 G e n e r a l  C o u n s e l  




