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1. P r o t e s t  t h a t  a g e n c y  i m p r o p e r l y  e x c l u d e d  proposal 
f r o m  t h e  c o m p e t i t i v e  r a n g e  is d e n i e d  where GAO’s 
i n  camera r e v i e w  o f  t h e  e v a l u a t i o n  d o c u m e n t s  shows 
t h a t  t h e  a g e n c y ’ s  f i n d i n g  t h a t  o f f e r o r ’ s  t e c h n i c a l  
p r o p o s a l  was unacceptable  was r e a s o n a b l e  a n d  t h e  
r e c o r d  f u r t h e r  i n d i c a t e s  t h a t  o f f e r o r ’ s  proposed 
c o s t  was s i g n i f i c a n t l y  h i g h e r  t h a n  cos t s  p r o p o s e d  
by o f f e r o r s  i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e .  

- 

2 .  When a p r o t e s t e r  a l l e g e s  b i a s ,  i t  h a s  t h e  b u r d e n  
of a f f i r m a t i v e l y  p r o v i n g  i t s  case a n d  u n s u p p o r t e d  
a l l e g a t i o n s  of  b i a s  d o  no t  s a t i s f y  t h i s  b u r d e n .  

Maxima C o r p o r a t i o n  (Maxima) p r o t e s t s  i t s  e x c l u s i o n  f rom 
t h e  c o m p e t i t i v e  r a n g e  u n d e r  r e q u e s t  f o r  p r o p o s a l s  (RFP)  
No. N60921-8S-R-Al83 i s s u e d  by t h e  D e p a r t m e n t  o f  t h e  Navy, 
N a v a l  S u r f a c e  Weapons C e n t e r ,  f o r  p r o d u c t  a s s u r a n c e  t e c h n i -  
c a l  s u p p o r t  f o r  n a v a l  s h i p s ,  s y s t e m s  a n d  e q u i p m e n t .  Maxima 
a r g u e s  t h a t ,  a s  a r e s u l t  o f  p r o c e d u r a l  i r r e g u l a r i t i e s  and  
b i a s  o n  t h e  p a r t  of a n  e v a l u a t o r ,  Maxima’s  p r o p o s a l  d i d  no t  
r e c e i v e  a f a i r ,  i m p a r t i a l  e v a l u a t i o n  i n  a c c o r d a n c e  w i t h  
s t a t e d  c r i t e r i a  i n  t h e  RFP. 

We d e n y  t h e  p r o t e s t .  

T h e  S F P  s o l i c i t e d  a c o s t - p l u s - f i x e d - f e e  c o n t r a c t .  T h e  
RFP s t a t ed  t h a t  a w a r d  would  be made t o  t h e  o f f e r o r  whose 
p r o p o s a l  o f f e r s  t h e  g r e a t e s t  v a l u e  t o  t h e  g o v e r n m e n t .  
P r o p o s a l s  were t o  b e  s c o r e d  on b o t h  t e c h n i c a l  c a p a b i l i t y  a n d  
c o s t  w i t h  t e c h n i c a l  f a c t o r s  c o n s i d e r e d  a p p r o x i m a t e l y  f o u r  
times a s  i m p o r t a n t  a s  c o s t .  Tne  R F P  l i s t e d  c a p a b i l i t y  of 
e m p l o y e e s ,  p a s t  c o r p o r a t e  exser ience,  and management  a s  t h e  
m a i n  t e c h n i c a l  c r i t a r i a  i n  d e s c e n d i n g  arder o f  i m p o r t a n c e .  
E a c h  of  t hese  c r i t e r i a  c o n t a i n e d  s e v e r a l  s u b c r i t e r i a .  

P r o p o s a l s  x e r o  r e c e i v z d  from f i v e  o f f e r o r s  a n d  were 
e v a l u a t e d  and scDred  b y  a t e c h n i c a l  e v a l u a t i o n  p a n e l  (TEP). 
T h e  T E P  a l s o  p r e p a r e d  a w r i t t 5 n  c r i t i q u e  of e a c h  p r o p o s a l  
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i n t e n d e d  t o  s u b s t a n t i a t e  t h e  s c o r i n g ,  a n d  t h e  source selec- 
t i o n  o f f i c i a l  was t o  base h i s  dec i s ion  o n  t h e  w r i t t e n  n a r r a -  
t i v e s .  T h r e e  o f  t h e  f i v e  f i r m s  s u b m i t t i n g  o f f e r s  were 
i n c l u d e d  i n  t h e  c o m p e t i t i v e  range. However ,  b y  l e t t e r  d a t e d  
A u g u s t  3 0 ,  1 9 8 5 ,  Maxima was n o t i f i e d  t h a t  i t  was e l i m i n a t e d  
f r o m  t h e  c o m p e t i t i v e  r a n g e  d u e  t o  b o t h  t e c h n i c a l  a n d  c o s t  
c o n s i d e r a t i o n s .  

S p e c i f i c a l l y ,  Maxima was n o t i f i e d  t h a t  i t s  p r o p o s a l  was 
e x c l u d e d  f r o m  t h e  c o m p e t i t i v e  r a n g e  b e c a u s e  i t  was d e f i c i e n t  
u n d e r  e a c h  of t h e  t h r e e  major t e c h n i c a l  c r i t e r i a  a n d  b e c a u s e  
i t s  c o s t  p r o p o s a l  c o m p a r e d  u n f a v o r a b l y  t o  t h e  o t h e r  p r o -  
p o s a l s  c o n s i d e r e d  t e c h n i c a l l y  a c c e p t a b l e .  A l s o ,  t h e  record 
i n d i c a t e s  t h a t  M a x i m a ' s  c o s t  i n c l u d i n g  f e e  was 3 0  p e r c e n t  
g r e a t e r  t h a n  t h e  a v e r a g e  o f  those o f f e r s  i n c l u d e d  i n  t h e  
c o m p e t i t i v e  r a n g e .  

I n i t i a l l y ,  Maxima c o m p l a i n s  t h a t  i t s  a b i l i t y  t o  s h o w  
how t h e  e v a l u a t i o n s  were i m p r o p e r l y  c o n d u c t e d  is h a m p e r e d  by  
t h e  N a v y ' s  r e f u s a l  t o  p e r m i t  Maxima t o  h a v e  c e r t a i n  source 
s e l e c t i o n  a n d  e v a l u a t i o n  d o c u m e n t s .  Maxima requests t h a t  
i t  be p r o v i d e d  w i t h  c o p i e s  of d o c u m e n t s  t h a t  t h e  Navy 
p r o v i d e d  t o  GAO, b u t  r e f u s e d  t o  g i v e  t o  Maxima. I t  is 
a p p a r e n t  t h a t  t h e  i n f o r m a t i o n  w i t h h e l d  i s  c o n s i d e r e d  
c o n f i d e n t i a l  because  t h i s  is a n  o n g o i n g  p r o c u r e m e n t .  

T h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1 9 8 4 ,  
3 1  U.S.C.A. 4 3 5 5 3 ( f )  (West S u p p .  1 9 8 5 1 ,  p r o v i d e s  i n  
p e r t i n e n t  p a r t  t h a t :  

" W i t h i n  s u c h  d e a d l i n e s  a s  t h e  C o m p t r o l l e r  G e n e r a l  
p r e s c r i b e s ,  u p o n  r e q u e s t  e a c h  Federa l  Agency  s h a l l  
p r o v i d e  t o  a n  i n t e r e s t e d  p a r t y  a n y  d o c u m e n t  re le-  
v a n t  t o  a p r o t e s t e d  p r o c u r e m e n t  a c t i o n  ( i n c l u d i n g  
t h e  r e p o r t  r e q u i r e d  by  s u b s e c t i o n  ( b ) ( 2 )  of t h i s  
S e c t i o n )  t h a t  w o u l d  n o t  g i v e  t h e  p a r t y  a c o m p e t i -  
t i v e  a d v a n t a g e  a n d  t h a t  t h e  p a r t y  is o t h e r w i s e  
a u t h o r i z e d  by  l aw  t o  r e c e i v e . "  

W h i l e  t h e  s o u r c e  s e l e c t i o n  i n f o r m a t i o n  n a y  not  be 
r e l eased  t o  t h e  p r o t e s t e r ,  GAO w i l l  r e v i e w  t h e  d o c u m e n t s  
s u p p l i e d  i n  l i y h t  of t h e  p r o t e s t  i s s u e s  r a i s e d .  O u r  
d i s c u s s i o n  of t h e  documents i s  n e c e s s a r i l y  l i n i t e d  i n  view - 
of t h e  o n g o i n g  e v a l u a t i o n  of  p r o p o s a l s .  see R a y t h e o n  
S u p p o r t  S e r v i c e s  Co. ,  8 - 2 1 3 3 8 9 . 2 ,  Oct.  3 1 ,  1 3 8 5 ,  8 5 - 2  
C . P . D .  *I 4 9 5 .  

- 
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Maxima a r g u e s  t h a t  i t  s h o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  
c o m p e t i t i v e  r a n g e .  E s s e n t i a l l y ,  Maxima argues  t h a t  s i n c e  i t  
is p r e s e n t l y  p e r f o r m i n g  s a t i s f a c t o r i l y  o n  a c o m p a r a b l e  
c o n t r a c t  f o r  t h e  Navy,  t h e  f a c t  t h a t  i t  was p o o r l y  e v a l u a t e d  
u n d e r  t h i s  RFP m u s t  r e f l e c t  a b i a s  a g a i n s t  i t  o n  t h e  p a r t  o f  
o n e  o f  t h e  p r o p o s a l  e v a l u a t o r s .  

The e v a l u a t i o n  o f  p r o p o s a l s  a n d  t h e  r e s u l t i n g  
d e t e r m i n a t i o n  a s  t o  w h e t h e r  a n  o f f e r o r  is i n  t h e  c o m p e t i t i v e  
r a n g e  i s  a mat ter  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  
a c t i v i t y ,  s i n c e  i t  is r e s p o n s i b l e  f o r  d e f i n i n g  i t s  n e e d s  a n d  
t h e  b e s t  m e t h o d s  o f  a c c o m m o d a t i n g  them. W e s t e r n  G r a p h t e c ,  
I n c . ,  8 -212971 ,  May 1 4 ,  1 9 8 4 ,  8 4 - 1  C.P.D. 11 517 .  G e n e r a l l y ,  
o f f e r s  t h a t  a r e  u n a c c e p t a b l e  a s  s u b m i t t e d  a n d  wou ld  r equ i r e  
major r e v i s i o n s  t o  become accep tab le  a r e  n o t  f o r  i n c l u s i o n  
i n  t h e  c o m p e t i t i v e  r a n g e .  - See E s s e x  Electro E n g i n e e r s ,  
I n c . ;  A C L - F i l c o  C o r p . ,  8 -211053 .2 ,  8 -211053 .3 ,  J a n .  1 7 ,  
1 9 8 4 ,  84-1 C.P.D. 11 74 .  F u r t h e r ,  w e  h a v e  h e l d  t h a t ,  i n  
r e v i e w i n g  a n  a g e n c y ' s  e v a l u a t i o n ,  w e  w i l l  n o t  e v a l u a t e  t h e  
p r o p o s a l  -- d e  n o v o ,  b u t  i n s t e a d  w i l l  o n l y  e x a m i n e  t h e  a g e n c y ' s  
e v a l u a t i o n  t o  e n s u r e  t h a t  i t  had  a r e a s o n a b l e  b a s i s .  S y s c o n  
C o r p . ,  B-208882,  Mar. 3 1 ,  1 9 8 3 ,  83-1  C.P.D. 11 335.  

The r e c o r d  i n d i c a t e s  t h a t  Maxima was d e t e r m i n e d  
t e c h n i c a l l y  u n a c c e p t a b l e  u n d e r  a l l  o f  t h e  major t e c h n i c a l  
c r i t e r i a .  Under  t h e  c r i t e r i o n  " c a p a b i l i t y  o f  e m p l o y e e s , "  
t h e  c o n t r a c t i n g  o f f i c e r  repor ted  f o u r  d e f  i c i e n c i e s - i n  
M a x i m a ' s  p r o p o s a l :  ( 1 )  p r o p o s e d  p e r s o n n e l  d i d  n o t  meet t h e  
RFP q u a l i f i c a t i o n  r e q u i r e m e n t s :  ( 2 )  n o t  e n o u g h  p e r s o n n e l  
were p r o p o s e d  i n  some e l e m e n t s ;  ( 3 )  p e r s o n n e l  were p r o p o s e d  
w i t h o u t  t h e  b r e a d t h  a n d  d e p t h  of e x p e r i e n c e  r e q u i r e d ;  and  
( 4 )  p e r s o n n e l  were n o t  e q u i p p e d  t h r o u g h  a c a d e m i c  t r a i n i n g  o r  
e x p e r i e n c e  t o  p e r f o r m  p r o f e s s i o n a l  l e v e l  p r o d u c t  a s s u r a n c e  
w o r k .  Under  t h e  t e c h n i c a l  c r i t e r i o n  of " c o r 2 o r a t e  e x p e r i -  
ence ,"  t h e  c o n t r a c t i n g  o f f i c e r  s t a t e d  t h a t  ?.laxima s u b m i t t e d  
o n l y  a minimum amoun t  o f  sample d a t a  a n d  t h a t  o v e r  50 
p e r c e n t  o f  t h e  d a t a  was r a t e d  u n a c c e p t a b l e .  F i n a l l y ,  u n d e r  
t h e  c r i t e r i o n  of "management"  t h e  c o n t r a c t i n g  o f f i c e r  
commented t h a t  t h e  management  p l a n  p r o p o s e d  was n o t  a c c e p t a -  
b l e  a n d  i t  d i d  n o t  d e m o n s t r a t e  t h a t  t h e  company h a s  t h e  
c a p a b i l i t y  t o  manage c o n t r a c t s  o f  t h i s  t y p e .  

w i t n  r e g a r d  t o  t h e  N a v y ' s  d e t e r m i n a t i o n  t h a t  ; . laxima's  
p r o p o s a l  was d e f i c i e n t  u n d 5 r  t h e  c r i t e r i o n  o f  e m p l o y e e  
c a p a b i l i t y ,  o u r  r e v i e w  of t h e  record i n d i c a t e s  t h a t  t h e  Navy 
e v a l u a t e d  p r o p o s a l s  i n  a c c a r d a n c e  w i t h  t h e  KFP e v a l u a t i o n  
c r i t e r i a .  For e x a m p l e ,  t h e  2 F P  S r o v i d e d  t h a t  r e q u i r e d  
p e r s o n n e l  s u c h  a s  t h e  p r o j e c t  manage r  a n d  e n g i n e e r s  h a v e  
s p e c i f i e d  y e a r s  of e x g e r i e n c e  i n  t h e  p r o d u c t  a s s u r a n c e  Work  
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requi red  by t h e  c o n t r a c t ,  h a v e  p r o f i c i e n c y  i n  d i s c i p l i n e s  
s u c h  as  e n g i n e e r i n g  a n d  h a v e  s p e c i f i c  e d u c a t i o n  degrees. 
The  record s u p p o r t s  t h e  TEP f i n d i n g  t h a t  t h e  m a j o r i t y  o f  
Max ima ' s  p r o p o s e d  s t a f f  d i d  n o t  meet t h e s e  s t a t e d  RFP 
r e q u i r e m e n t s  a n d  t h a t  Max ima ' s  p r o p o s e d  p e r s o n n e l  d i d  n o t  
h a v e  t h e  academic t r a i n i n g  or p e r s o n n e l  e x p e r i e n c e  t h e  RFP 
r e q u i r e d  to  p e r f o r m  p r o d u c t  a s s u r a n c e  w o r k .  

Maxima a r g u e s  t h a t  t h e  p e r s o n n e l  i t  p r o p o s e d  a r e  
e s s e n t i a l l y  t h e  same p e r s o n n e l  w o r k i n g  o n  t h e  c u r r e n t  
c o n t r a c t  f o r  t h e  Navy w h i c h  is a l l e g e d l y  "broader i n  s c o p e  
t h a n  t h e  i n s t a n t  RFP." Maxima c o n t e n d s  t h a t  i t  is  p e r f o r m -  
i n g  s u c c e s s f u l l y  o n  t h e  c u r r e n t  c o n t r a c t  a n d  s i n c e  i t  h a s  a 
t h o r o u g h  k n o w l e d g e  o f  t h e  s k i l l s  of i t s  p e o p l e ,  t h e  number 
a n d  q u a l i t y  o f  t h e  p e r s o n n e l  p r o p o s e d  a r e  s u f f i c i e n t  f o r  t h e  
p r o p o s e d  w o r k .  

However ,  t h e  iJavy r e s p o n d s  t h a t  t h e  p e r s o n n e l  p r o p o s e d  
by Maxima a r e  n o t  e s s e n t i a l l y  t h e  same p e r s o n n e l  w o r k i n g  o n  
t h e  c u r r e n t  c o n t r a c t .  T h e  Navy asser t s  t h a t  s i n c e  a l a r g e  
p e r c e n t  of t h e  c u r r e n t  c o n t r a c t  i s  b e i n g  p e r f o r m e d  by a 
s u b c o n t r a c t o r  a n d  Maxima h a s  p r o p o s e d  t o  u s e  a d i f f e r e n t  
s u b c o n t r a c t o r  €or the s u b j e c t  c o n t r a c t ,  t h e  p e r s o n n e l  
p r o p o s e d  a r e  n o t  t h o s e  who are  c u r r e n t l y  p e r f o r m i n g  t h e  
c o n t r a c t .  I n  t h i s  r e g a r d ,  t h e  Navy s t a t e s ,  f o r  e x a m p l e ,  
t h a t  o f  t h e  1 9  i n d i v i d u a l s  p r o p o s e d  by Maxima u n d e r  t h e  
s e n i o r  p r o d u c t  a s s u r a n c e  a n a l y s t  c a t e g o r y ,  o n l y  th ree  h a v e  
c h a r g e d  a n y  h o u r s  t o  t h e  c u r r e n t  c o n t r a c t  d u r i n g  t h e  m o n t h s  
o f  May, J u n e  a n d  J u l y  1 3 8 5 ,  a n d  t h a t  less t h a n  5 p e r c e n t  of 
t h e  h o u r s  b i l l e d  u n d e r  t h i s  c a t e g o r y  r e f l e c t  w o r k  p e r f o r m e d  
by p e r s o n n e l  p r o p o s e d  u n d e r  t h e  i n s t a n t  R F P .  T h e  iJavy 
a r g u e s ,  t he re fo re ,  t h a t ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  
Maxima is c u r r e n t l y  p e r f o r m i n g  a s i m i l a r  c o n t r a c t  w i t h  t h e  
u s e  o f  a s u b c o n t r a c t o r ,  t h e  Navy p r o p e r l y  c o n c l u d e d  t h a t  
Max ima ' s  p r o p o s a l  r e t l e c t s  a n  u n a c c e p t a b l e  L e v e l  of e m g l o y e e  
c a p a b i l i t y .  On t h i s  record ,  w e  h a v e  n o  b a s i s  t o  q u e s t i o n  
t h e  N a v y ' s  e x p l a n a t i o n  i n  t h i s  r e g a r d .  

T h e  RFP a l s o  r e q u i r e d  o f f e r o r s  t o  p r o p o s e  a n  adequate  
number o f  p e r s o n n e l  o f  t h e  c o r r e c t  p r o f e s s i o n a l  c o m p o s i t i o n  
a n d  t h e  cor rec t  s k i l l s  m i x t u r e  a s  s 2 e c i f i e d  i n  t h e  e s t i m a t e s  
of w o r k  a n d  p e r s o n n e l  a s s i g n m e n t s .  A l t h o u g h  ?laxima con tends  
t h a t  i t  o f f e r e d  a n  a d e q u a t e  amount  and  q u a l i t y  o f  s t a f f  t o  
s a t i s f a c t o r i l y  p e r f 3 r r n  t h e  r e q u i r e d  w o r k ,  O U T  r e v i e w  o f  t h e  
record shows  t h a t  t h e  X a v y  ? v a l u a t i o n  i n  t h i s  r e g a r d  was 
r e a s o n a b l e .  F o r  e x a m p l e ,  t n e  KF? s t a t e s  t h a t  1 5  t o  2 5  
p e r c e n t  o f  t h e  w o r k  a s s i : j n m e n t s  dill l i k e l y  be  i n  t h e  a r ea  
of i n t e g r a t e d  l o g i s t i c s  s ~ ~ p p . > r t  ( I L S ) .  T h e  resumes of 
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Maxima's proposed s t a f f ,  h o w e v e r ,  r e f l e c t  t h e  f a c t  t h a t  o n l y  
o n e  part-t ime e m p l o y e e  h a s  I L S  as  h i s  p r i m a r y  d i s c i p l i n e .  
W e  f i n d ,  t h e r e f o r e ,  t h a t  t h e  Navy r e a s o n a b l y  c o n c l u d e d  t h a t  
Maxima's p r o p o s a l  was i n a d e q u a t e  i n  t h i s  area.  

C o n c e r n i n g  t h e  N a v y ' s  c o n c l u s i o n  t h a t  Maxima's proposal 
was u n a c c e p t a b l e  u n d e r  t h e  c r i t e r i o n  o f  c o r p o r a t e  e x p e r i -  
e n c e ,  Maxima a r g u e s  t h a t  i t  seems u n r e a s o n a b l e  f o r  o v e r  50 
p e r c e n t  of i t s  sample d a t a  t o  be c o n s i d e r e d  u n a c c e p t a b l e  
when 11 o u t  of 1 9  o f  t h e  samples  were d e l i v e r a b l e s  t o  t h e  
Navy u n d e r  Max ima ' s  c u r r e n t  c o n t r a c t  f o r  s i m i l a r  w o r k .  

The r e c o r d  i n d i c a t e s  t h a t  t h e  s a m p l e  d a t a  were 
e v a l u a t e d  f o r  s o u n d n e s s ,  t e c h n i c a l  e x c e l l e n c e ,  a n d  r e l e v a n c e  
to  w o r k  r e q u i r e d  u n d e r  t h e  RFP w h i c h  were t h e  c r i t e r i a  
s t a t e d  i n  t h e  RFP.  The  record f u r t h e r  i n d i c a t e s  t h a t  t h e  
TEP r e a s o n a b l y  f o u n d  t h a t  some o f  t h e  d a t a  were b a r e l y  
r e l e v a n t  t o  t h e  s t a t e m e n t  o f  w o r k  s u b t a s k s ,  t h a t  some d a t a  
were c o n s i d e r e d  too s i m p l i s t i c  a n d  d i d  n o t  i n d i c a t e  b r e a d t h  
o f  e x p e r i e n c e ,  a n d  t h a t  some were o n l y  p a r t i a l l y  prepared by 
Maxima or  i t s  p r o p o s e d  s u b c o n t r a c t o r .  

A l t h o u g h  Maxima c o n t e n d s  t h a t  i t  s h o u l d  n o t  h a v e  b e e n  
p e n a l i z e d  u n d e r  t h e  s t a t e d  R F P  c r i t e r i a  f o r  t h e  f a c t  t h a t  
subcont rac tors  or  c o n s u l t a n t s  pertormed some o f  t h e  w o r k  
i n v o l v e d  i n  t h e  s a m p l e  d a t a  s u b m i t t e d ,  w e  d o  n o t  a g r e e .  
O f f e r o r s  were r e q u i r e d  t o  s t a t e  wha t  p e r c e n t  o t  t h e  s a m p l e  
w o r k  was p e r f o r m e d  i n - h o u s e  a n d  w e  t h i n k ,  t h e r e f o r e ,  t h a t  i t  
was l o g i c a l  a n d  r e a s o n a b l e  f o r  t h e  Navy t o  t a k e  i n t o  c o n s i d -  
e r a t i o n  t h e  amoun t  o f  t h e  s a m p l e  w o r k  t h a t  was a c t u a l l y  
p e r f o r m e d  by t h e  o f f e r o r  o r  i t s  p r o p o s e d  subcon t rac to r  i n  
e v a l u a t i n g  c o r p o r a t e  e x p e r i e n c e .  See C o l u m b i a  R e s e a r c h  
C o r p . ,  8 - 2 0 2 7 6 2 ,  J a n .  5 ,  1 9 8 2 ,  8 2 - 1  C . P . D .  '11 8 .  

- 

W i t h  r e g a r d  t o  t h e  N a v y ' s  f i n d i n g  t h a t  hlaxima s u b m i t t e d  
a n  u n a c c e p t a b l e  management  p l a n  w h i c h  d i d  n o t  demonst ra te  
t h a t  Maxima had  t h e  c a p a b i l i t y  t o  a d e q u a t e l y  manage 
c o n t r a c t s  o f  t h i s  t y p e ,  Maxima a r g u e s  t h a t  s u c h  a c o n c l u s i o n  
m u s t  be  u n r e a s o n a b l e  because  Maxina  is c u r r e n t l y  manag ing  a 
s i m i l a r  c o n t r a c t  f o r  t h e  Navy. 

The  Navy c o n t e n d s ,  h a w e v e r ,  t h a t  a l t h o u j h  N a x i m a  i s  t h e  
i n c u m b e n t  c o n t r a c t o r ,  i t  c a n n o t  r e l y  o n  t h e  g o v e r n m e n t ' s  
k n o w l e d g e  o f  i t s  a b i l i t i e s ,  b u t  m u s t  c l e a r l y  d e l i n e a t e  i t s  
c a p a b i l i t i e s  i n  i t3  p r o p o s 3 1 .  e a r b e r - N i c h o l s  E n g i n e e r i n q  
Co., B - 2 1 6 8 4 6 ,  Mar. 2 5 ,  1 9 d 5 ,  3 5 - 1  C . P . D .  11 3 4 3 .  I n  t h i s  
c o n n e c t i o n  t h e  Navy TEP t , ~ u n d  t h a t  Maxima d i d  no t  a d d r e s s ,  
o r  a d d r e s s e d  s u p e r f i c i a l l y ,  a r e a s  af management  o f  o n e  o f  
t h e  Navy s i t e s  u n d e r  the R F P - - t h e  N h i t e  O a k  f a c i l i t y .  
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S p e c i f i c a l l y ,  Maxima d i d  n o t  address t h e  n e e d  f o r  a n  o n - s i t e  
m a n a g e r  f o r  W h i t e  Oak. A l s o ,  t h e  TEP f o u n d  t h a t  Maxima's 
s e l e c t e d  s u b c o n t r a c t o r ,  w h i c h  h a d  v i t a l  c o n t r a c t  p e r f o r m a n c e  
r e s p o n s i b i l i t i e s ,  h a d  a n  o u t - o f - s t a t e  o p e r a t i o n s  o f f i c e  a n d  
no commitment  for a l o c a l  o f f i c e ,  a n d  t h a t  t h e  proposal d i d  
n o t  a d d r e s s  a d e q u a t e l y  t h e  c o o r d i n a t i o n  o f  w o r k  w i t h  t h e  
s u b c o n t r a c t o r ,  Maxima a n d  t h e  Navy. Based  o n  t h e s e  d e f i -  
c ienc ies  i n  Maxima's o f f e r ,  w e  c a n n o t  o b j e c t  t o  t h e  N a v y ' s  
f i n d i n g  t h a t  Max ima ' s  management  p l a n  was u n s a t i s f a c t o r y .  
The  N a v y ' s  k n o w l e d g e  o f  M a x i m a ' s  c a p a b i l i t i e s  b a s e d  o n  i t s  
c u r r e n t  c o n t r a c t ,  h o w e v e r ,  wou ld  n o t  e s t a b l i s h  how Maxima 
p r o p o s e d  t o  manage t h i s  p a r t i c u l a r  c o n t r a c t .  

T h e  r e c o r d  i n d i c a t e s  t h a t  Maxima f a i l e d  t h r o u g h  i t s  
o f f e r  t o  p r o p o s e  s t a f f i n g  w h i c h  met RFP r e q u i r e m e n t s ,  t o  
d e m o n s t r a t e  i t s  c o r p o r a t e  c a p a b i l i t i e s  t h r o u g h  t h e  r e q u i r e d  
w o r k  p r o d u c t  s a m p l e s ,  or to  p r o v i d e  a n  a d e q u a t e  management  
p l a n .  Under  these  c i r c u m s t a n c e s ,  w e  f i n d  t h a t  t h e  Navy 
r e a s o n a b l y  c o n c l u d e d  t h a t  M a x i m a ' s  p r o p o s a l  would  r e q u i r e  
major r e v i s i o n s  t o  become t e c h n i c a l l y  a c c e p t a b l e .  G i v e n  
t h i s  d e t e r m i n a t i o n  a n d  t h e  f a c t  t h a t  Max ima ' s  p r o p o s e d  cos t  
was n o t  c o m p e t i t i v e  w i t h  t h o s e  o f f e r s  i n c l u d e d  i n  t h e  compe- 
t i t i v e  r a n g e ,  w e  t h i n k  t h e  Navy r e a s o n a b l y  e x c l u d e d  t h e  
p r o p o s a l  f r o m  t h e  c o m p e t i t i v e  r a n g e .  

F i n a l l y ,  Maxima a l l e g e s  t h a t  o n e  member o f  t h e  T E P ,  who 
h a s  b e e n  t h e  c o n t r a c t i n g  o f f i c e r ' s  t e c h n i c a l  r a p r e s e n t a t i v e  
( C O T R )  u n d e r  M a x i m a ' s  c u r r e n t  c o n t r a c t  w i t h  t h e  Navy,  is  
b i a s e d  a g a i n s t  Maxima. Maxima s u g y e s t s  t h a t  t h i s  a l l e g e d l y  
b i a s e d  e v a l u a t o r  i n f l u e n c e d  t h e  TEP t o  score Maxima ' s  o f f e r  
l o w .  A s  e v i d e n c e  o f  b i a s ,  Maxima a l l e g e s  t h a t  t h e  COTK 
s t a t e d  p u b l i c l y  t h a t  Maxima's w o r k  o n  t h e  c u r r e n t  c o n t r a c t  
was n o t  a c c s p t a b l e .  

When a p r o t e s t e r  a l l e g e s  b i a s ,  i t  h a s  t h e  b u r d e n  of 
a f f i r m a t i v e l y  p r o v i n g  i t s  case:  u n s u p p o r t e d  a l l e g a t i o n s  do 
n o t  s a t i s f y  t h i s  b u r d e n ,  J .  L .  Assoc ia t e s ,  I n c . ,  B - 2 0 1 3 3 1 . 2 ,  
F e b .  1 ,  1 9 8 2 ,  8 2 - 1  C . P . D .  11 9 9 ,  nor does e s t a b l i s h i n g  t h e  - 
mere p o t e n t i a l  f o r  i m p r o p r i e t i e s .  Compute r  S c i e n c e s  C o r p . ,  
8-201800,  Apr .  1 7 ,  1 9 8 4 ,  84 -1  C . P . D .  11 4 2 2 .  We w i l l  n o t  
a t t r i b u t e  u n f a i r  o r  p r e j u d i c i a l  m o t i v e s  t o  p r o c u r e m e n t  
o f f i c i a l s  o n  t h e  b a s i s  of i n fe rence  o r  s u p p o s i t i o n .  9ee 
A r c h i t e c t u r a l  P r e s e r v a t i o n  C o n s u l t a n t s ;  Resource A n a l y s t s ,  
I n c . ,  3 - 2 0 0 8 7 2 ,  e t  a l . ,  Dec. 8 ,  1981 ,  81-2  C . P . D .  (I 4 4 6 .  

- 
-- 

T h e  Navy d e n i e s  t h a t  t h e  e v a l u a t i o n  was b i a s e d .  I n  
r e s p o n s e  t o  Max ima ' s  a l l e g a t i o n  t h a t  the COTR p u b l i c l y  
c r i t i c i z e d  Maxima, t h e  :davy s t a t e s  t h a t  t h e r e  was n e v e r  a n y  
p u b l i c  c r i t i c i s m ,  b u t  r a t h e r  t h e  c r i t i c i s m  was made 
p r i v a t e l y  t o  members  o f  Y a x i m a ' s  management  team. I n  a n y  
e v e n t ,  w i t h  r e y a r d  t o  t h e  e v a l u a t i o n  of p r o p o s a l s  u n d e r  t h i s  
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RFP, Maxima h a s  f a i l e d  t o  show t h a t  t h e  COTR w a s  b i a s e d  
a g a i n s t  Maxima i n  t h e  e v a l u a t i o n  o f  Maxima's proposal.  T h e  
TEP, w h i c h  i n c l u d e d  t h e  COTH, scored t h e  p r o p o s a l s  p r io r  to  
p r e p a r i n g  a w r i t t e n  n a r r a t i v e  o f  t h e  e v a l u a t i o n  of e a c h  
o f f e r  a n d  r e c o m m e n d i n g  a c o m p e t i t i v e  r a n g e  t o  t h e  c o n t r a c t -  
i n g  o f f i c e r .  T h e  c o n t r a c t i n g  o f f i c e r ,  n o t  t h e  COTR, made 
t h e  f i n a l  d e t e r m i n a t i o n  t o  e x c l u d e  Maxima. We a l s o  n o t e  
t h a t  a l t h o u g h  a number  o f  s u b c r i t e r i a  were scored by  a p a n e l  
w h i c h  i n c l u d e d  t h e  COTR, Maxima r e c e i v e d  i t s  h i g h e s t  score 
u n d e r  t h e  s u b c r i t e r i o n  t h a t  was s o l e l y  scored b y  t h e  COTR 
who was a l l e g e d l y  b i a s e d  a g a i n s t  Maxima. 

A l s o ,  t he re  is  no  i n d i c a t i o n  f r o m  t h e  record t h a t  
r e m o v a l  of t h e  COTR f r o m  t h e  TEP w o u l d  h a v e  a f f e c t e d  
M a x i m a ' s  s t a n d i n g  i n  t h e  c o m p e t i t i o n .  Even  w h e r e  b i a s  is  
s h o w n ,  w e  w i l l  d e n y  a p r o t e s t  i f  t h e r e  i s  no  i n d i c a t i o n  t h a t  
t h e  b i a s  a d v e r s e l y  a f f e c t e d  t h e  p r o t e s t e r ' s  c o m p e t i t i v e  
s t a n d i n g .  Ted L .  B i d d y  a n d  Associates ,  I n c . ,  B-209297; 
B-209297.2, A p r .  22, 1983, 83-1 C.P.D. !I 441. 
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