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DIGEST: 

1 .  Protest is sustainea where the source 
selection official failed to properly apply 
the evaluation factors established by the 
solicitation. 

2. Where corrective action consists of a recom- 
mendation that the source selection be 
independently reconsidered consistent with 
the RFP's established award criteria, the 
protester's request for allowance of its 
proposal preparation costs and the costs of 
filing and pursuing the protest is denied. 

Bendix Field Engineering Corporation (Bendix) protests 
the proposed award of a contract to tne RCA Service Company 
oy the Departinent of Commerce (Commerce), National Oceanic 
and Atmospheric Administration ( N O M ) ,  under request for 
proposals ( R E P )  No. WASC-84-OU054. For the reasons set 
forth below, we sustain the protest. 

BACKGROUND 

This solicitation was for the operation, maintenance 
and technical support of the N O M  Satellite Command and 
Data Acquisition Station in Fairbanks, Alaska. The 
station's primary mission is to meet the command, 
telemetry, data acquisition, data transmission and data 
distribution requirements of certain polar-orbiting 
meteorological satellites. 

The solicitation contemplated.the award of a cost- 
plus-award-fee contract for 1 year, with four 1-year 
options. Section "M" of the RFP set forth the factors that 
the Source Evaluation Board ( S E B )  would use to evaluate the 
proposals and the relative weight each factor would be 
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given. Technical/Management proposals were to be evaluatea 
on the basis of seven factors: 

Over a 11 Respons ivene ss 
Unaerstanding of Requirements 
Corporate Bac kg round 
Personnel 
Transition Plan 
Flexibility 
Unyriced Cost Elements 

5% 
20% 
20% 
25% 

5% 
10% 
15% 

The RFP also provided that technical factors were weighted 
at 7 0  percent and cost factors at 30 percent of the total 
possible point score of 600 points. 

Commerce received proposals from four offerors. The 
agency reports that after two rounas ot evaluations and 
negotiations, only KCA and Benaix remained in the competi- 
tive range ana a final choice haa to be made between the 
best and final offers of the two firms. The SEI3 evaluated 
the proposals ana recommended tnat awara be maae to Bendix, 
the incumbent contractor. The award recommendation was 
basea on the total (cost plus technical) best and final 
scores, which were 530 ( 3 8 6  Technical, 1 4 4  Cost) for Bendix 
ana 468 ( 2 8 8  Technical, 1 B U  Cost) for EtCA. 

The Source Selection Official ( S S O ) ,  however, 
indepenaently reviewed the best and final offers and 
concludea tnat awara to KCA woula be in the best 
interest of the government. The contracting officer 
requested reconsideration of the SSO's decision. The SSO 
reviewed his choice, but again decided that the award 
should be made to RCA, and issued a memorandum setting 
forth his findings to support this determination. The 
contracting officer then proposed to make award to RCA, 
based on her conclusion that the SSO considered the two 
proposals technically equal and tne fact that RCA proposea 
the lower cost. 

Bendix protests that the SSO abused his discretion by 
aisregarding the evaluation criteria established in the KFP 
and selecting RCA for award. Bendix readily agrees that 
the SSO is not bouna by the recommenaations of the SEB, ana 
that the SSO has broad discretion in making the source 
selection. - See BDM Corp., B-211129, Aug. 2 3 ,  1963 ,  83-2  
CPD 11 234. however, Bendix argues that the SSO's aiscre- 
tion is not unlimitea and that-his source selection must be 
supported by reason. Here, Bendix contends that tne SSO 
abusea his discretion by basing his awara decision 
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primarily on estimated cost and by changing the announced 
evaluation criteria when he evaluated the technical 
proposals. 

ANALYSIS 

In considering protests against an agency's evaluation 
of proposals, we will not evaluate the proposals anew and 
make our own determinations as to their acceptabllity or 
relative merits. See Technical Services Corp., B-216408.2, 
June 5, l9b5, 85-1 CPU 11 640. tiowever, we will examine the 
record to determine whether the evaluation was fair ana 
reasonable anu consistent with the evaluation criteria. - See Deuel and Associates, Inc., B-212962,  Apr. 25, 1984, 
84-1 CPD 11 477. 

In tnis case, the SSO's memorandum supporting his 
decision to select HCA for award cited as one of his 
primary reasons for disagreeing with the SEB his own 
dissatisfaction with the evaluation criteria. He stated 
that he believed only three of the seven criteria were 
really signif icant--"Understanding of Requirements , I '  

"Personnel , I 1  ana "Flexibility"--ana that he would weight 
them 40 percent, 40 percent, and 20 percent, respectively. 
The remaining four subfactors, in his view, were "not 
particularly significant for this procurement." 

The SSO further explained that he considered "Overall 
Responsivenessn to rate, in general terms, factors whicn 
were already rated individually. Similarly, he felt that 
"Corporate Background" SnOuld not be ratea separately, but 
should insteaa be included in the score for "Personnel." 
He rejected "Transition Plan" as a subtactor because he 
believed that any score in this area would favor the 
incumbent. Finally, he felt tnat "Unpricecl Cost Elements" 
was not a legitimate technical factor, but should instead 
be taken into account during the cost evaluation. 

A comparison of the relative weights assignea ~y the 
RFP and those applied by the SSO reveals the followincj 
aifterences: 

Relative Weiahts a 

sso - RFP Technical Subfactors - 
1 .  Understanding of Requirements 20% 40% 
2. Personnel 25% 408 
3. Flexibility 10% 20% 
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4. O v e r a l l  R e s p o n s i v e n e s s  5% 0 
5. Corporate B a c k g r o u n d  20% 0 
6. T r a n s i t i o n  P l a n  5% 0 
7 .  U n p r i c e d  Cost E l e m e n t s  1 5 %  

1 UU% 
0 

100% 
- 

Tne  SSO a c k n o w l e a g e a  i n  n i s  memoranaum t h a t  " [ s ] i n c e  
a l l  s e v e n  [ e v a l u a t i o n  c r i t e r i a ]  were t h e  c r i t e r i a  s t a t ed  i n  
t n e  RFP tor p u r p o s e s  ot proposal e v a l u a t i o n  . . . [ h e  c o u l u  
n o t ]  c h a n g e  them now w i t h o u t  r e q u e s t i n g  r e v i s e d  proposals." 
t iowever ,  h e  a l so  c o n c l u d e u  t h a t  " t n e  e v a l u a t i o n  c r i t e r i a  
a re  n o t  t h e  awara c r i t e r i a  and  . . . [ the SSO]  h a s  wide 
d i s c r e t i o n  i n  a e t e r m i n i n g  w n i c h  proposal w o u l a  be i n  t n e  
best  i n t e r e s t  o f  t h e  g o v e r n m e n t . "  H e  t h e n  Stated t h a t  he  
had " c h o s e n  t o  be g u i a e d ' l  by t h e  th ree  t e c h n i c a l  factors 
he c o n s i d e r e d  s i g n i f i c a n t ,  plus cost.  

W e  do n o t  agree t h a t  t h e  e v a l u a t i o n  c r i t e r i a  
e s t ab l i shea  by t n e  RFP a re  o n l y  f o r  t h e  SEB's u s e  i n  
e v a l u a t i n g  proposals  a n d  are  n o t  t h e  c r i t e r i a  for  award. 
T h e  Federal  A c q u i s i t i o n  k e g u l a t i o n  ( F A R ) ,  s e c t i o n  
1 5 . 4 0 6 - 5 ( c ) ,  r e q u i r e s  t h a t  s o l i c i t a t i o n s  s p e c i f y  t h e  
e v a l u a t i o n  fac tors  t h a t  w i l l  be c o n s i d e r e d  i n  a w a r d i n y  t h e  
c o n t r a c t  a n d  s t a t e  t h e  r e l a t i v e  i m p o r t a n c e  t h e  g o v e r n m e n t  
p laces  o n  those factors .  48 C.F .R.  5 1 5 . 4 0 6 - 5 ( c )  ( 1 9 8 4 ) .  
M o r e o v e r ,  o u r  O f f i c e  h a s  l o n g  n e l d  t h a t  o n c e  o f f e r o r s  are  
i n f o r m e d  ot t h e  c r i t e r i a  a g a i n s t  w n i c h  proposals w i l l  be 
e v a l u a t e d ,  t h e  a g e n c y  w i l l  be required t o  adhere to  them.  
Grey  A a v e r t i s i n g ,  I n c . ,  55 Comp. Gen. 1 1 1 1  ( 1 9 7 6 1 ,  76-1 CPD 
11 325.  T h u s ,  w h i l e  s o u r c e  s e l e c t i o n  o f f i c i a l s  are n o t  
bound by t n e  r e c o m m e n d a t i o n s  a n d  c o n c l u s i o n s  of e v a l u a t o r s  
a n d  may r e e v a l u a t e  a n d  rescore proposals ,  t h e  s o u r c e  selec- 
t i o n  n o n e t n e l e s s  m u s t  be c o n s i s t e n t  w i t h  t h e  s o l i c i t a t i o n ' s  
s t a t ed  e v a l u a t i o n  c r i t e r i a  a n d  m u s t  h a v e  a r a t i o n a l  oas i s .  
- See Boone ,  Young 61 Associates, b-199540.3,  Nov. 1 6 ,  1 9 8 2 ,  
82-2 CPD 11 443 .  

Under  t h e  f a c t s  p r e s e n t e a  here, w e  f i n d  t h a t  t h e  S S O ' s  
t e c n n i c a l  e v a i u a t i o n  was n o t  c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  
c r i t e r i a  a n n o u n c e d  i n  t h e  RFP. he  b e l i e v e  t h a t  t h e  SSO'S 
Iiiemoranauni i n  s u p p o r t  of n i s  awara a e c i s i o n ,  w r i t t e n  a t  t n e  
t i m e  t h e  s o u r c e  s e l e c t i o n  was De ing  made, most a c c u r a t e l y  
described t n e  S S O ' s  a c t i o n s  i n  e v a l u a t i n g  the proposals. 
k h i l e  t h e  SSO s u b m i t t e d  a memoraaum prepared i n  c o n n e c t i o n  
w i t h  t n e  p r o t e s t  some t w o  riionths a f t e r  h i s  s e l e c t i o n  was 
made, s t a t i n g  t h a t  h e  a i d  c o n s i d e r  a l l  o f  t h e  e v a l u a t i o n  
c r i t e r i a ,  w e  t i n d  t h a t  n i s  c o n t e m p o r a n e o u s  s t a t e m e n t - -  
r e v e a l i n g  t h a t  h e  i n  f a c t  chose t o  d i s c o u n t  more t h a n  h a l f  
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ot  t h e  establishea t e c n n i c a l  e v a l u a t i o n  f a c t o r s ,  w h i c h  
t o g e t h e r  were worth 45 p e r c e n t  of t h e  t o t a l  sco re - - shou ld  be 
g i v e n  more Weight .  I n  these c i r c u m s t a n c e s ,  w e  c o n c l u d e  t h a t  
t h e  e v a l u a t i o n  c r i t e r i a  e s t ab l i shed  i n  t h e  KFP were n o t  
p r o p e r l y  appl iea .  

I n i t i a l l y ,  t h e  agency  i n  r e s p o n s e  t o  t h i s  protest  had 
re l ied  on  t h e  a rgumen t  t h a t  award need  n o t  be b a s e d  o n  t h e  
e v a l u a t i o n  c r i t e r i a  i n  t h e  RFP. I t  a r g u e d  l a t e r  t h a t  t h e  
SSO's method  o f  e v a l u a t i o n ,  w h e t h e r  proper o r  improper, 
r e s u l t e a  i n  n o  p r e j u d i c e  to  Bendix .  I n  s u p p o r t  of t h i s  
c o n t e n t i o n ,  t h e  a g e n c y  h a s  p r o v i d e d  a c o n v e r s i o n  c h a r t  
y u a n t i t y i n g  the SSO's scores for  t h e  three fac tors  h e  d i d  
c o n s i d e r  and  r e t a i n i n g  t h e  SEB's scores f o r  t h e  r e m a i n i n g  
f o u r  t ac tors .  The char t  i n  t h e o r y  i n d i c a t e s  t h a t  KCA would 
have  r e c e i v e d  a t o t a l  score o f  509.4 w h i l e  Bendix  woula have  
501.8. 

however ,  w e  f i n d  t h i s  h y p o t h e s i s  u n p e r s u a s i v e .  The 
recora t h a t  t h e  a g e n c y  h a s  s u b m i t t e d  t o  o u r  O f f i c e  i n c l u d e s  
o n l y  a n a r r a t i v e  a i s c u s s i o n  by t h e  SSO o f  h o w  h e  C o n s i a e r e a  
some of t h e  e v a l u a t i o n  fac tors ,  ra ther  t h a n  any  n u m e r i c a l  
s c o r i n g  ot pro@osals. F o r  example ,  h e  s t a t e u  t n a t  i n  t n e  
c a t e g o r y  of "Corporate Backyround ," n e  c o n s i d e r e a  HCA t o  
be " i n o a e r a t e l y  s u p e r i o r 1 '  t o  b e n a i x ;  h e  d i u  n o t  a c t u a l l y  
rescore e i tne r  proposal, however .  I n  t h e  c a t e g o r y  of 
" U n a e r s t a n a i n g  ot Kequi re inents , "  h e  a s s i g n e d  a r a n g e  of 
275-300 p o i n t s  t o  RCA a n a  s ta tea  o n l y  t h a t  t h e  SEB o v e r s c o r e d  
Bendix oy g i v i n g  i t  a Score of 3 3 6 .  W e  do n o t  c o n s i a e r  these 
comments n e c e s s a r i l y  t o  be e q u i v a l e n t  t o  t h e  n u m e r i c a l  scores 
l a t e r  e x t r a p o l a t e a  by t h e  agency .  F u r t h e r m o r e ,  w e  do n o t  
c o n s i d e r  t n e  c o m b i n a t i o n  of these h y p o t h e t i c a l  scores i n  
three categories w i t h  t h e  SEb's scores i n  t h e  r e m a i n i n g  f o u r  
C a t e g o r i e s  t o  b e  t h e  e q u i v a l e n t  of a p p l y i n g  t h e  exact 
e v a l u a t i o n  scheme se t  f o r t h  i n  t h e  RFP. 

W e  f i n a ,  t n e r e f o r e ,  t h a t  t h e  SSO's approach t o  proposal 
e v a l u a t i o n  and  s o u r c e  s e l e c t i o n  was improper, and  t h a t  award 
t o  HCA woula be improper o n  t h i s  basis. 

W h i l e  a r g u m e n t s  h a v e  been  p r e s e n t e d  t o  u s  t h a t  e v e n  i f  
t h e  SSO c o u l d  show t h a t  he had t a k e n  a l l  of t h e  e v a l u a t i o n  
c r i t e r i a  i n t o  a c c o u n t ,  h i s  s e l e c t i o n  a e c i s i o n  was improper 
b e c a u s e  it was a r b i t r a r y  and  w i t h o u t  a n y  r e a s o n a b l e  bas i s ,  w e  
n e e a  n o t  d i s c u s s  t n e s e  a r g u m e n t s  i n  l i g h t  of our a e t e r m i n a -  
t i o n ,  above ,  t h a t  t h e  s e l e c t i o n  was i m p r o p e r l y  maae. 

W e  c o n c l u a e  t h a t  t h e  e v a l u a t i o n  c r i t e r i a  were n o t  
appl iea  p r o p e r l y  a n a  t h a t  t h e  recora t h e r e f o r e  does n o t  
s u p p o r t  t h e  s o u r c e  s e l e c t i o n  d e t e r m i n a t i o n .  A c c o r a i n g l y ,  by 
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separate l e t t e r  of t o d a y ,  w e  are  recommenainy  t o  t h e  
S e c r e t a r y  o f  Commerce t h a t  t h e  s o u r c e  s e l e c t i o n  be 
i n d e p e n d e n t l y  r e c o n s i d e r e d  c o n s i s t e n t  w i t n  t h e  e s t a b l i s h e d  
e v a l u a t i o n  c r i t e r i a .  

The p ro t e s t  is s u s t a i n e d .  

B e n d i x  a l so  r e q u e s t s  t h a t  i t  b e  allowed i t s  proposal 
p r e p a r a t i o n  costs a n d  i t s  costs of f i l i n g  a n a  p u r s u i n g  t h e  
p ro t e s t ,  i n c l u d i n g  a t t o r n e y ' s  f e e s .  W e  w i l l  allow a pro- 
t es te r  t o  r e c o v e r  i t s  proposal p r e p a r a t i o n  costs o n l y  where 
( 1 )  t h e  protester  h a a  a s u b s t a n t i a l  c h a n c e  o f  r e c e i v i n g  t h e  
award b u t  was u n r e a s o n a D l y  e x c l u a e a  f r o m  t h e  c o m p e t i t i o n ,  
a n d  ( 2 )  t h e  r emedy  recommended is n o t  one a e l i n e a t e d  i n  
4 C.P.K. 9 2 1 . 6 ( a ) ( 2 - 5 )  ( 1 9 8 5 ) .  See EHE N a t i o n a l  h e a l t h  

One of t n e  e n u m e r a t e a  remeaies is where w e  reconunena t ha t  a n  
award b e  made c o n s i s t e n t  w i t h  s t a t u t e  a n d  r e g u l a t i o n ,  
4 C.E'.K. 9 2 1 . 6 ( a ) ( 5 ) ,  WtAlCh w e  i n  e f t e c t  a re  d o i n g  h e r e  
s i n c e  w e  a r e  recommending  t h a t  t h e  s o u r c e  s e l e c t i o n  be 
r e c o n s i d e r e a  c o n s i s t e n t  w i t h  t h e  es tao l i snea  c r i t e r i a .  
A c c o r d i n g l y ,  t n e  r e c o v e r y  of proposal p r e p a r a t i o n  costs is 

. S e r v i c e s ,  I n c . ,  B-219361.2,  O c t .  I ,  1 9 8 5 ,  85-2 CPD 11 - 

n o t  appropriate .  - See F e a e r a l  P r o p e r t i e s  of R . I . ,  I n c . ,  
B-218192.2,  May 7 ,  1 9 8 5 ,  85-1 CPD 11 508 .  

O u r  r e g u l a t i o n s  l i m i t  t h e  r e c o v e r y  of t h e  costs o f  
f i l i n g  a n d  p u r s u i n g  a p ro te s t  t o  s i t u a t i o n s  w h e r e  t n e  
protester  u n r e a s o n a b l y  is e x c l u d e d  f r o m  the p r o c u r e m e n t ,  
except w h e r e  w e  recommend t h a t  t h e  c o n t r a c t  b e  awarded to  
t h e  p ro t e s t e r  a n a  t h e  protester  r e c e i v e s  t h e  award. 
4 C.F.H. 5 2 1 . 6 ( e ) .  T h e  t n r u s t  of o u r  r e y u l a t i o n s ,  there- 
f o r e ,  is  t n a t  t h e  r e c o v e r y  o f  t h e  c o s t s  of t i l i n g  a n d  
p u r s u i n g  a pro tes t  s h o u l d  oe allowea o n l y  N h e r e  t h e  pro- 
t e s t e r  d i d  n o t  receive a f a i r  o p p o r t u n i t y  t o  compete f o r  t h e  
awara, a n a  t n a t  i n  cases where t h e  protester  o b t a i n s  a n  
award a s  t h e  r e s u l t  o f  o u r  r e c o m m e n d a t i o n s ,  t h e  award i s  a 
s u f f i c i e n t  remedy i n  i t s e l t .  See F e a e r a l  P r o p e r t i e s  oi 
R . I . ,  I n c . ,  6 -218192.2 ,  s u p r a ,  85-1 CPD 11 508.  Where,  as 
here, t h e  p r o c u r e m e n t  d e t i c i e n c y  c o n c e r n s  t h e  u s e  ot 
improper s o u r c e  s e l e c t i o n  p r o c e d u r e s  arid w e  a r e  u n a b l e  to  
d e t e r m i n e  t n a t  the protester  w o u l a  n a v e  b e e n  e n t i t l e d  t o  t n e  
award had t h e  proper p r o c e a u r e s  b e e n  f o l l o w e d ,  b u t  w e  a r e  
ab le  t o  recoinmena t h a t  t h e  s o u r c e  s e l e c t i o n  be  r e c o n s i a e r e d ,  
w e  a l so  t h l n k  t h a t  o u r  r e c o m m e n d a t i o n  is  a s u f f i c i e n t  remedy 
i n  i t s e l r  as i t  is  i n t e n d e a  t o  i n s u r e  t h a t  t h e  p ro tes te r  

- 
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receives a full ana fair opportunity to compete for the 
award. Under these circumstances, we consider the recovery 
of the costs of filing and pursuing the protest 
inappropriate, and we deny Bendix request for reimbursement 
of those costs. 

Harry R. Van Cleve 
General Counsel 




