THE COMPTROLLER GENERAL
OF THE UNITED STATES
w

ASHINGTON, D.C. 20548

FILE: B-219406 DATE: October 31, 1985
MATTER OF: Bendix Field Engineering Corporation
DIGEST:
1. Protest is sustainea where the source

selection official failed to properly apply
the evaluation factors established by the
solicitation,

2. Where corrective action consists of a recom-
mendation that the source selection be
independently reconsidered consistent with
the RFP's established award criteria, the
protester's request for allowance of its
proposal preparation costs and the costs of
filing and pursuing the protest is denied.

Bendix Field Engineering Corporation (Bendix) protests
the proposed award of a contract to the RCA Service Company
oy the Department of Commerce (Commerce), National Oceanic
and Atmospheric Administration (NOAA), under request for
proposals (RFP) No. WASC-84-0U054. For the reasons set
forth below, we sustain the protest.

BACKGROUND

Tnis solicitation was for the operation, maintenance
and technical support of the NOAA Satellite Command and
Data Acquisition Station in Fairbanks, Alaska. The
station's primary mission is to meet the command,
telemetry, data acgquisition, data transmission and data
distribution requirements of certain polar-orbiting
meteorological satellites.

The solicitation contemplated-the award of a cost-
plus-award-fee contract for 1 year, with four 1-year
options. Section "M" of the RFP set forth the factors that
the Source Evaluation Board (SEB) would use to evaluate the
proposals and the relative weight each factor would be

C232020



B-219406 2

given. Technical/Management proposals were to be evaluatea
on the basis of seven factors:

Overall Responsiveness 5%
Understanding of Requirements 20%
Corporate Background 20%
Personnel 25%
Transition Plan 5%
Flexibility 10%
Unpriced Cost Elements 15%

The RFP also provided that technical factors were weighted
at 70 percent and cost factors at 30 percent of the total
possible point score of 600 points.

Commerce received proposals from four offerors. The
agency reports that after two rounas of evaluations and
negotiations, only RCA and Bendix remained in the competi-
tive range ana a final choice had to be made between the
best and final offers of the two firms. The SEB evaluated
the proposals and recommended that award be maae to Bendix,
the incumbent contractor. The award recommendation was
basea on the total (cost plus technical) best ana final
scores, which were 530 (386 Technical, 144 Cost) for Bendix
and 4685 (288 Technical, 180 Cost) for KCA.

The Source Selection Official (880), however,
independently reviewed the best and final offers and
concludea tnat award to RCA would be in the best
interest of the government. The contracting officer
requested reconsideration of the SS0's decision. The SSO
reviewed his choice, but again decided that the award
should be made to RCA, and issuea a memorandum setting
forth his findings to support this determination. The
contracting officer then proposed to make award to RCA,
based on her conclusion that the SSO considered the two
proposals technically equal and the fact that RCA proposea
the lower cost.

Bendix protests that the SSO abused his discretion by
alsregarding the evaluation criteria established in the RFP
and selecting RCA for award. Bendix readily agrees that
the S50 is not bouna by the recommendations of the SEE, anda
that the $SSO has broad discretion in making the source
selection. See BDM Corp., B-211129, Aug. 23, 1983, 83-2
CPD 4 234. However, Bendix argues that the SSO's aiscre-
tion is not unlimited and that hls source selection must be
supported by reason. Here, Bendix contends that the SSO
abused his discretion by basing his awara decision
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primarily on estimated cost and by changing the announced
evaluation criteria when he evaluated the technical
proposals.

ANALYSIS

In considering protests against an agency's evaluation
of proposals, we will not evaluate the proposals anew and
make our own determinations as to thelr acceptability or
relative merits. See Technical Services Corp., B-216408.2,
June 5, 1985, 85-1 CPD § 640. However, we will examine the
record to determine whether the evaluation was fair ana
reasonable and consistent with the evaluation criteria.

See Deuel and Associates, Inc., B-212962, Apr. 25, 1984,
84-1 CpD § 477.

In this case, the SS50's memorandum supporting his
decision to select RCA for award cited as one of his
primary reasons for disagreeing with the SEB his own
dissatisfaction with the evaluation criteria. He stated
that he believed only three of the seven criteria were
really significant--"Understanding of Regquirements,"
"Personnel," and "Flexibility"--ana that he would weight
them 40 percent, 40 percent, and 20 percent, respectively.
The remaining four subfactors, in his view, were "not
particularly significant for this procurement."”

The SSO further explained that he considered "Overall
Responsiveness" to rate, in general terms, factors whicn
were already rated individually. Similarly, he felt that
"Corporate Background" snould not be ratea separately, but
should instead be included in the score for "Personnel."
He rejected "Transition Plan" as a subtactor because he
believed that any score in this area would favor the
incumbent. Finally, he felt that "Unpriced Cost Elements”
was not a legitimate technical factor, but should instead
be taken into account during the cost evaluation.

A comparison of the relative welghts assigned by the
RFP ana those applied by the SSO reveals the following
difterences:

Relative Weights

Technical Subfactors RFP SSO
1. Understanding of Requirements 20% 40%
2. Personnel 25% 40%

3. Flexibility 10% 20%
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4., Overall Responsiveness 5% 0
5. Corporate Background 20% 0
6. Transition Plan 5% 0
7. Unpriced Cost Elements 15 0
100% 100%

The SSO acknowleaged in nis memoranaum that "[s]ince
all seven [evaluation criteria] were the criteria stated in
tne RFP tor purposes ot proposal evaluation . . . [he coula
not]change them now without requesting revised proposals.”
Hiowever, he also concluded that "tne evaluation criteria
are not the awara criteria and . . . [the SS0O] has wide
aiscretion in aetermining wnich proposal woula be in tne
best interest of the government." He then stated that he
had "chosen to be guided" by the three technical factors
he considered significant, plus cost.

We do not agree that the evaluation criteria
estavllished by the RFP are only for the SEB's use in
evaluating proposals and are not the criteria for award.
The Federal Acyuisition KRegulation (FAR), section :
15.406-5(¢c), requires that solicitations specify the
evaluation factors that will be considered in awarding the
contract and state the relative importance the government
places on those tactors. 48 C.F.R. § 15.406-5(c) (1984).
Moreover, our Otfice has long neld that once offerors are
informed otf the criteria against whlch proposals will be
evaluated, the agency will be regquired to adhere to them.
Grey Aavertising, Inc., 55 Comp. Gen, 1111 (1976), 76-1 CPD
Y 325. Thus, while source selection officials are not
bound by the recommendations and conclusions of evaluators
and may reevaluate and rescore proposals, the source selec-
tion nonetneless must be consistent with the solicitation's
stated evaluation criteria and must have a rational basis,
See Boone, Young & Associates, B-199540.3, Nov. 16, 1982,
82-2 CPD 4 443.

Under the facts presented here, we find that the $S0's
tecnnical evaluation was not consistent with the evaliuation
criteria announced in the RFP. We believe that the S80's
memoranaum in support of nis awara declsion, written at tne
time the source selection was being made, most accurately
describea tne S$SO's actions 1n evaluatinyg the proposals.
while the SSO submitted a memoraduin prepared in connection
with the protest some two months atter his selection was
made, stating that he aid consider all of the evaluation
criteria, we tina that nis contemporaneous statement--
revealing that he in fact chose to discount more than half
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of the establisheda technical evaluation factors, which
together were worth 45 percent of the total score--should be
given more welight., In these circumstances, we conclude that
the evaluation criteria established in the RFP were not
properly appliea.

Initially, the agency 1in response to thlis protest had
relied on the argument that award need not be based on the
evaluation criteria in the RFP. It argued later that the
SS0O's method of evaluation, whether proper or improper,
resulted in no prejudice to Bendix. In support of this
contention, the agency has provided a conversion chart
gquantitying the SSO's scores for the three factors he did
consider and retaining the SEB's scores for the remaining
four tactors. The chart in theory 1indicates that RCA would
have received a total score of 509.4 while Bendix would have
501.8.

nHowever, we find this hypotheslis unpersuasive. The
recora that the agency has submitted to our Qffice includes
only a narrative aiscussion by the SSO of how he considered
some of the evaluation factors, rather than any numerical
scoring of proposals. For example, he statea tnat in tne
category of "Corporate Backyground," he considerea RCA to
be "moderately superior" to Bendix; he did not actually
rescore elitner proposal, nowever. In the category of
"Understanaing of Reyulrements," he assigned a range of
275-300 points to RCA and stated only that the SEB overscored
Bendix oy giving it a score of 336. Wwe do not consiaer these
comments necessarily to be equivalent to the numerical scores
later extrapolated by the agency. Furthermore, we do not
consider the combination of these hypothetical scores in
three categories with the SEB's scores in the rewmaining four
categories to be the equilvalent of applying the exact
evaluation scheme set forth in the RFP.

We fina, therefore, that the S$S0's approach to proposal
evaluation and source selection was improper, and that award
to RCA woula be improper on thls basis.

While arguments have been presented to us that even if
the SSO could show that he had taken all of the evaluation
criterla into account, his selectlon decision was improper
because it was arbitrary and without any reasonable basis, we
neea not discuss thnese arguments in light of our determina-
tion, above, that the selection was improperly made.

We concluae that the evaluation criteria were not
appliea properly ana that tne record therefore does not
support the source selection determination. Accordingly, by
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separate letter of today, we are recommendinyg to the
Secretary of Commerce that the source selection be
independently reconsidered consistent with the established
evaluation criteria.

The protest is sustained.

Bendix also requests that it be allowed its proposal
preparation costs and its costs of filing ana pursuing the
protest, including attorney's fees. We will allow a pro-
tester to recover 1ts proposal preparation costs only where
(1) the protester hada a substantial chance of receiving the
award but was unreasonably excluaea from the competition,
and (2) the remedy recommended 1S not one delineated 1n
4 C.FP.R. § 21.6(a)(2-5) (1985). ©See EHE National Health
Services, Inc., B-219361.2, Oct. 1, 1985, 85-2 CPD ¢ __ .
One of thne enumerated remeales 1is where we recommend that an
award be made consistent with statute and regulation,

4 C.F.R. § 21.6(a){5), which we in effect are doing here
since we are recommending that the source selection be
reconsldered consistent with the estaonlishea criteria.
Accordingly, the recovery of proposal preparation costs 1is
not appropriate, See Feaeral Properties of R.I., Inc.,
B-218192.2, May 7, 1985, 85-1 CPD { 508.

Our regulations limit the recovery of the costs of
filing and pursuing a protest to situations where the
protester unreasonably is excluded from the procurement,
except where we recommend that the contract be awarded to
the protester ana the protester receives the award.

4 C.F.R. § 21.6(e). The tarust of our regulations, there-
fore, is tnat the recovery of the costs of filing and
pursulng a protest should pe allowea only where the pro-
tester aid not receive a fair opportunity to compete for the
award, ana tnat in cases where the protester obtains an
award as the result of our recommendations, the award is a
sufficient remedy in itseltf. See Feaeral Properties ot
R.I., Inc., B-218192.2, supra, 85-1 CPD § 508. Where, as
here, the procurement deficiency concerns the use ot
improper source selection procedures and we are unable to
determine that the protester woula nave been entitled to tne
award had the proper procedures been followed, but we are
able to recommena that the source selection be reconsiaered,
we also think that our recommendation is a sufficient remedy
in itselr as it 1s 1ntendea to insure that the protester
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receives a full ana fair opportunity to compete for the
award. Under these circumstances, we consider the recovery
of the costs of filing and pursuing the protest
inappropriate, and we deny Bendix request for reimbursement
of those costs,

Nanng R. U Cloa

Harry R. Van Cleve
General Counsel





