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Smoke Busters MATTER OF: 

DIOEST: 

1 .  GAO w i l l  not d i s t u r b  a small purchase 
contract where a f t e r  award t h e  contracting 
agency discovers tha t  p ro t e s t e r ' s  t i m e l y  
lower quotation had been misplaced since 
agency's e r ror  was not the r e s u l t  of a 
conscious or  del iberate  e f f o r t  to  exclude 
the protester  from consideration. 

2. Recovery of quotation preparation expenses 
and the cost  of f i l i n g  ana pursuing the 
protest  is denied where a protest  is found 
without merit. Recovery of l o s t  p ro f i t s  is 
not permitted under  any circumstances. 

Smoke Busters ( S B )  protests  the award of a contract to  
Medina Reforestation (Medina) under request for  quotations 
(HFQ) No. iO-Q50-85, issued by the United States  Forest 
Service for  the manual clearing of vegetation from 26 acres 
of land. SB's quotation was lower than Medina's ana SB 
argues t h a t  it should have been awarded the contract. 
Since the contract has now been performed, Sb requests 
tha t  i t  be awarded t h e  costs  i t  incurred i n  preparing its 
quotation and i ts  l o s t  p rof i t s .  

We deny t h e  p ro tes t  and the claim. 

E i g h t  quotations were received by the agency by tne 
May 22 due date.  The Forest Service indicates tha t  an 
abstract  of quotations was not prepared b u t  tha t  i n  
accordance w i t h  current procedures, the quotations were 
stacked i n  ascending order according t o  price. The  f i r m s  
submitting the two lowest quotations were permitted t o  
perform small portions of the work to  determine whether 
t h e i r  pr ices  were r e a l i s t i c .  Both f i r m s  decided tha t  t he i r  
prices were too low, and both declined t o  accept the 
award. SB s u b m i t t e d  t h e  t h i r d  lowest quote ($6,925.10); 
however, the Forest Service s t a t e s  tha t  SB's quotation, a s  
well a s  the next two quotations i n  l i n e  for award, were 
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i n a d v e r t e n t l y  misplaced. Medina,  which a c t u a l l y  s u b m i t t e d  
t h e  s i x t h  lowest q u o t e  (S7,624.50), was t h o u s h t  t o  be t h i r d  
lowest and o n  J u n e  1 8  was awarded t h e  c o n t r a c t .  

Ry l e t t e r  d a t e d  .June 1 9 ,  SS w a s  a d v i s e d  of t h i s  
a c t i o n .  On June  29, SR q u e s t i o n e d  t h e  award i n  v i ew of its 
lower p r i c e d  q u o t a t i o n  and ,  a t  t h i s  p o i n t ,  t h e  c o n t r a c t i n g  
o f f i c e r  d i s c o v e r e d  t h e  error. The c o n t r a c t i n q  o f f i c e r  t o l d  
SQ t h a t  t h e  a g e n c y  was l e g a l l y  bound t o  p roceed  w i t h  Yedina 
and t h a t ,  c o n s e q u e n t l y ,  no re l ief  c o u l d  be g i v e n  SR. The 
Forest  S e r v i c e  i n d i c a t e s  t h a t  Yedina  began  p e r f o r m a n c e  o n  
J u l y  3 .  

SR's protest  w a s  f i l e d  w i t h  o u r  O f f i c e  o n  J u l y  9. By 
t h a t  t i m e ,  t h e  Forest S e r v i c e  s t a t e s  t h a t  40 p e r c e n t  of t h e  
work had a l r e a d y  b e e n  comple t ed .  Because n o t i c e  of t h e  
protest  was n o t  r e c e i v e d  by  t h e  Forest S e r v i c e  w i t h i n  10  
c a l e n d a r  d a y s  of t h e  award ,  t h e  Forest  Service d i d  n o t  
susoend  c o n t r a c t  o e r f o r m a n c e .  - See 4 C.F.R. S 21.4 (1985). 

The Forest S e r v i c e  s t a t e s  t h a t  SR's q u o t a t i o n  was 
misolaced and i n d i c a t e s  t h a t  steps have  been  t a k e n  t o  
o r e v e n t  t h i s  from r e c u r r i n q .  The Forest S e r v i c e  a r g u e s ,  
however ,  t h a t  SR is  n o t  e n t i t l e d  t o  r e c o v e r  i ts q u o t a t i o n  
p r e p a r a t i o n  e x p e n s e s  s i n c e  t h e  R W  c l e a r l y  s t a t e d  t h a t  t h e  
s u b m i s s i o n  of a q u o t a t i o n  d o e s  n o t  c o m m i t  t h e  qovernment  t o  
nay  any  o f  t h e  costs  i n c u r r e d .  The Forest S e r v i c e  c o n t e n d s  
t h a t  unde r  t h e  small p u r c h a s e  p r o c e d u r e s  which were 
u t i l i z e d ,  award need  n o t  b e  made t o  t h e  lowest q u o t e r  and 
t h a t  t h e  award t o  Yed ina  was c o n s i d e r e d  a d v a n t a q e o u s .  The 
Forest Service a r q u e s  t h a t  SB may n o t  have  n e c e s s a r i l y  
r e c e i v e d  t h e  award e v e n  i f  i ts  a u o t a t i o n  had been  con- 
s i d e r e d  s i n c e  it would have  been  n e c e s s a r y  t o  c o n s i d e r  t h e  
f i r a ' s  r e s p o n s i b i l i t y .  

I t  is u n f o r t u n a t e  t h a t  SR'S q u o t a t i o n  was m i s p l a c e d  
and t h a t  t h i s  error  was n o t  d i s c o v e r e d  u n t i l  a f t e r  t h e  
c o n t r a c t  t o  Medina had a l r e a d y  been  awarded.  Yowever, w e  
have  c o n s i d e r e d  s imi l a r  c i r c u m s t a n c e s  i n  t h e  pas t  and w e  
have  h e l d  t h a t  t h e  need  f o r  t h e  o r d e r l v  and e x p e d i t i o u s  
f u l f i l l m e n t  of a n  a g e n c y ' s  r e q u i r e m e n t s  p r e c l u d e s  
d i s t u r b i n q  a small  p u r c h a s e  c o n t r a c t  b a s e d  on a misolaced 
o f f e r  d i s c o v e r e d  a f t e r  award, a b s e n t  e v i d e n c e  of a 
c o n s c i o u s  o r  d e l i b e r a t e  e f f o r t  by c o n t r a c t i n q  p e r s o n n e l  t o  
p r e v e n t  t h e  s e l e c t i o n  of t h a t  offeror .  Y e w i t t  Tool & n i e ,  
R-213767, Yar. 26, 1 9 8 4 ,  54-1 CPn (I 349, R . Y .  w h i t e  & 
Assoc., I n c . ,  61 C o m ~ .  Gen. 3 2 0  ( 1 9 8 2 ) ,  82-1 C Y  11 294. 
T h e r e  is  no e v i d e n c e  t h a t  t h e  loss of SR's q u o t a t i o n  
r e s u l t e d  from a d e l i b e r a t e  e f f o r t  t o  e x c l u d e  S B  from 
c o m p e t i t i o n  and w e  t h e r e f o r e  f i n d  no b a s i s  t o  ob jec t  t o  t h e  
award t o  Medina. 
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The protest is denied. 

since we have found SB's grotest to be without legal 
merit, we also deny its claim for quotation prepara- 
t i o n  expenses. - See Monarch Engineering Co., B-216374, 
Jan. 2 1 ,  1985, 85-1 CPD 91 709. With respect to SB's claim 
for loss ~f profits, our Office has recognized the general 
rule that anticipated profits may not be recovered even 
in tne presence of wrongfui action. Effective Learning, 
Inca-- Request fo r  Review of Prior Claim Decision, 
B-2155058 E'eb. 198 1585, 85-1 CPD 1 207 .  

f i  i i k T v a & E  
General Counsel 




