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Where a contracting officer refers a 
nonresponsibility determination to the Small 
Rusiness Administration (SBA) under the certifi- 
cate of competency (COC) procedures, and agrees to 
withhold award until the matter is resolved, award 
to another firm after receiving advice from the 
SBA within the agreed-upon time that a COC would 
be issued was improper. The fact that the con- 
tracting officer did not believe the SBA's review 
was thorough enough is irrelevant, since the SBA's 
decision on a small business' responsibility is 
conclusive. 

J .S .  Youngdale Construction Co., Inc. (Youngdale), , 

protests award to Inland Contractors (Inland) of a contract 
under invitation for bids (IFB) No. DACA05-85-B-0045, issued 
as a small business set-aside by the lJnited States Army 
Corps of Engineers (Corps) to build a dental clinic at Fort 
Irwin, California. Youngdale contends that the Corps 
illegally awarded the contract i n  the face of a decision by 
the Small Business Administration (SBA) to issue a certifi- 
cate of competency (COC) to Youngdale. We sustain the 
protest . 

Regulatory Framework 

The regulations that govern COC proceedings provide 
that when a contracting officer determines that a small 
business concern is not a responsible, prospective contrac- 
tor, the contracting officer must withhold award and refer 
the matter to the SBA, the agency authorized by statute C?5 
U . S . C .  S 637(b)(7),'(1982)) to certify conclusively as to all 
elements of a small business concern's responsibility. 
Federal Acquisition Regulation (FAR), 48 C.F .R .  S 19.602- 
l(a) ( 1 9 8 4 ) .  The SRA must take specific actions in response 
to a COC referral within 1 5  business days, unless the SBA 
and the contracting agency agree to a longer period. FAR, 
48 C.F.R. 4 19.602-2(a). If the SRA has not issued a COC 
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w i t h i n  15 b u s i n e s s  d a y s  o r  s u c h  l o n g e r  t i m e  as may have  been  
a g r e e d  upon by t h e  a g e n c y  and  t h e  SBA, t h e  c o n t r a c t i n g  
o f f i c e r  is a u t h o r i z e d  t o  p r o c e e d  w i t h  t h e  a c q u i s i t i o n  and 
award t h e  c o n t r a c t  t o  a n o t h e r  o f f e r o r .  FAR, 48 C.F.R. 
S 19.602-4(C) .  

F u r t h e r ,  w h e r e  t h e  amount o f  t h e  c o n t r a c t  exceeds a 
s p e c i f i e d  a m o u n t , l /  t h e  SBA R e g i o n a l  O f f i c e  mus t  refer a 
recommendat ion  t o - i s s u e  a COC t o  t h e  S B A  C e n t r a l  O f f i c e ,  

( 1 9 8 5 ) ,  and so n o t i f y  t h e  c o n t r a c t i n g  o f f i c e r .  FAR, 
48 C.F.R. S 1 9 . 6 0 2 - 2 ( a ) ( 3 ) .  The  r e g u l a t i o n s  p r o v i d e  t h a t  i f  
t h e  C e n t r a l  O f f i c e  c o n c u r s  w i t h  t h e  R e g i o n a l  O f f i c e ' s  recom- 
m e n d a t i o n ,  t h e  C e n t r a l  O f f i c e  is t o  n o t i f y  t h e  c o n t r a c t i n g  
o f f i c e r  o f  i t s  d e c i s i o n  by  t e l e p h o n e ,  f o l l o w e d  by w r i t t e n  
c o n f i r m a t i o n .  FAR, 48 C.F.R. 5 19 .602-3 (b ) .  I f  t h e  agency  
i n t e n d s  t o  appeal t h e  d e c i s i o n  o f  t h e  C e n t r a l  O f f i c e ,  t h e  
a g e n c y  m u s t  n o t i f y  t h e  C e n t r a l  O f f i c e  w i t h i n  10 b u s i n e s s  
d a y s  a f t e r  receipt of t h e  w r i t t e n  c o n f i r m a t i o n ,  FAR, 
4 8  C.F .R.  S 1 9 . 6 0 2 - 3 ( ~ ) .  

FAR, 48 C.F.R. S 19 .602-2 (b )  and  13 C.F.R. S 1 2 5 . 2 ( f )  

F a c t s  

Youngdale  s u b m i t t e d  t h e  lowest r e s p o n s i v e  b i d ,  as 
d i s c l o s e d  a t  t h e  March 6 ,  1985,  b i d  o p e n i n g ,  i n  t h e  amount 
o f  $2 ,373 ,379 .  B e c a u s e  t h e  p r e a w a r d  s u r v e y  i n d i c a t e d  t h a t  
Y o u n g d a l e ' s  p e r f o r m a n c e  had b e e n  d e f i c i e n t  o n  7 o f  t h e  l a s t  
1 1  governmen t  c o n t r a c t s  e x c e e d i n g  $1 ,000 ,000  l i s t e d  by t h e  
f i rm ,  t h e  c o n t r a c t i n g  o f f i c e r  found  Youngdale  l a c k i n g  i n  
p e r s e v e r a n c e  and  t e n a c i t y  a n d ,  t h e r e f o r e ,  n o n r e s p o n s i b l e .  
On A p r i l  22 ,  t h e  c o n t r a c t i n g  o f f i c e r  r e f e r r e d  t h e  u n f a v o r -  
a b l e  d e t e r m i n a t i o n  t o  t h e  S B A  f o r  a COC d e t e r m i n a t i o n ,  and 
a g r e e d  t o  w i t h h o l d  award u n t i l  May 24, so  t h a t  t h e  S B A  c o u l d  
complete i t s  r e v i e w .  

A f t e r  c o n s i d e r a t i o n  o f  t h e  a p p l i c a t i o n  f o r  a COC t h e  
SBA R e g i o n a l  O f f i c e ,  b y  l e t t e r  o f  May 22 ,  n o t i f i e d  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  t h e  R e g i o n a l  O f f i c e  i n t e n d e d  t o  
recommend t o  t h e  C e n t r a l  O f f i c e  t h a t  t h e  COC be i s s u e d ,  and 
e n c l o s e d  a c o p y  o f  t h e  m i n u t e s  o f  t h e  COC Committee m e e t i n g  
s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  f a v o r a b l e  recommendat ion .  
I n  a t e l e p h o n e  c o n v e r s a t i o n  o n  May 2 4 ,  t h e  l a s t  d a y  o f  t h e  

- 1 /  
SBA's r e g u l a t i o n s  i n  13  C.F.R. se t  t h e  amount a t  $2 ,000 ,000 .  

The amount s t a t e d  i n  t h e  FAR is  $500,000,  whereas  t h e  
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agreed-upon period f o r  t h e  SBA t o  complete i t s  r e v i e w ,  t h e  
c o n t r a c t i n g  o f f i c e r  a d v i s e d  t h e  SBA R e g i o n a l  O f f i c e  t h a t  he 
d i d  n o t  a g r e e  w i t h  t h e  proposed recommendat ion  and  t h a t  
f a c t u a l  errors e x i s t e d  i n  t h e  m i n u t e s  o f  t h e  C o m m i t t e e  
m e e t i n g .  On May 30, t h e  c o n t r a c t i n g  o f f i c e r  s e n t  a l e t t e r  
t o  t h e  SBA R e g i o n a l  O f f i c e  s e t t i n g  f o r t h  i n  d e t a i l  h i s  
d i s a g r e e m e n t  w i t h  t h a t  o f f i c e ' s  recommendat ion ,  and  
requested t h e  R e g i o n a l  Office t o  s u s p e n d  a c t i o n  and r e f e r  
t h e  case to  t h e  C e n t r a l  O f f i c e .  The c o n t r a c t i n g  o f f i c e r  
a lso s t a t e d  t h a t  I n l a n d  had  e x t e n d e d  i ts  b i d  a c c e p t a n c e  
period u n t i l  J u n e  20 (so had Y o u n g d a l e ) ,  and  " i n  order n o t  
t o  f u r t h e r  t i e  up t h e i r  bond ing  c a p a b i l i t y ,  and  t h u s  p r e v e n t  
them f rom compe t ing  f o r  o the r  o p p o r t u n i t i e s ,  I r e q u e s t  a n  
e x p e d i t i o u s  d e c i s i o n . "  

By l e t t e r  o f  J u n e  1 1  t h e  R e g i o n a l  O f f i c e  a d v i s e d  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  t h e  matter had b e e n  f o r w a r d e d  
t o  t h e  C e n t r a l  O f f i c e  f o r  f i n a l  d i s p o s i t i o n .  The l e t t e r  
f u r t h e r  a d v i s e d  t h a t  t h e  time l i m i t  f o r  p r o c e s s i n g  t h e  COC 
"is h e l d  i n  abeyance"  p e n d i n g  a f i n a l  d e c i s i o n .  

The record shows t h a t  on  J u n e  18, t h e  SBA C e n t r a l  
O f f i c e  n o t i f i e d  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  it d i d  n o t  
h a v e  t i m e  t o  r e v i e w  t h e  e v i d e n c e  and would i s s u e  t h e  COC. 
I n  a l e t t e r  o f  June  20, t h e  SBA C e n t r a l  O f f i c e  a d v i s e d  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  t h e  SBA R e g i o n a l  O f f i c e  had  been  
in fo rmed  by  t h e  Los A n g e l e s  Dis t r ic t  O f f i c e  o f  t h e  Corps 
t h a t  t h e  Corps wanted  t o  appeal t h e  SBA's a c t i o n ,  and  s ta ted 
t h a t  t h e  case w a s  p l a c e d  i n  " s u s p e n s e "  p e n d i n g  p o s s i b l e  
a p p e a l  w i t h i n  t h e  r e q u i r e d  10-day period. The c o n t r a c t i n g  
o f f i c e r  d i d  n o t  r e p l y  t o  t h i s  l e t t e r ,  b u t  awarded t h e  
c o n t r a c t  t o  I n l a n d  o n  J u n e  26. 

P r o t e s t  

Youngdale  and t h e  SBA, which  s u p p o r t s  Y o u n g d a l e ' s  
protest ,  a r g u e  t h a t  by h i s  a c t i o n s  o n  and  a f t e r  May 24 t h e  
c o n t r a c t i n g  o f f i c e r  e f f e c t i v e l y  a g r e e d  t o  w i t h h o l d  award 
u n t i l  t h e  SBA C e n t r a l  O f f i c e  r e a c h e d  its d e c i s i o n ,  and t h a t  
t h e  award t o  I n l a n d  t h u s  v i o l a t e d  t h e  COC r e g u l a t i o n s  s i n c e  
t h e  r e g u l a t i o n s  c o n t e m p l a t e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
w i l l  a d h e r e  t o  s u c h  a g r e e m e n t s .  The Army, however ,  con- 
t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  o n l y  a g r e e d  t o  wi thho ld  
c o n t r a c t  award f o r  t h e  i s s u a n c e  o f  a COC u n t i l  May 24,  and 
was n o t  r e q u i r e d  by t h e  FAR t o  w i t h h o l d  award a f t e r  t h a t  
date.  The A r m y  asserts t h a t  t h e  n o t i c e  r e q u i r e d  by FAR, 
48 C.F.R. 5 19 .602-3 (b ) ,  of a n  i n t e n t  to  i s s u e  t h e  COC was 
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n o t  r e c e i v e d  from SBA, a n d  s ta tes :  "Hav ing  c o n c l u d e d  t h a t  
n o  o n e  f r o m  SBA had or  w o u l d  u n d e r t a k e  e v e n  to  c h e c k  o n  
Y o u n g d a l e ' s  c u r r e n t  p e r f o r m a n c e  record, t h e  C o n t r a c t i n y  
O f f i c e r  awarded a c o n t r a c t  t o  t h e  n e x t  low b i d d e r  . . . . ' I  

D i s c u s s i o n  

I n  o u r  v i e w ,  t h e  a w a r d  t o  I n l a n d  d e s p i t e  t h e  SBA 
C e n t r a l  O f f i c e ' s  J u n e  18 t e l e p h o n e  a d v i c e  t o  t h e  c o n t r a c t i n g  
o f f i c e r  was i m p r o p e r .  

W e  do n o t  agree w i t h  Y o u n g d a l e  o r  t h e  SBA t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  a t  a n y  t i m e  agreed t o  w i t h h o l d  award 
i n d e f i n i t e l y ,  t o  a w a i t  a C e n t r a l  o f f i c e  d e c i s i o n .  As w e  
h a v e  p o i n t e d  o u t  i n  t h e  p a s t ,  t h e  r e g u l a t i o n s  do n o t  r e q u i r e  
t h e  c o n t r a c t i n y  o f f i c e r  t o  do so,  Diesel E n e r g y  S y s t e m s  C o . ,  
B-203781, J u l y  8 ,  1 9 8 1 ,  81-2 C.P.D.  11 24 ;  i n s t e a d ,  t h e y  o n l y  
c o n t e m p l a t e  w i t h h o l d i n g  a n  a w a r d  f o r  15  d a y s  o r  a per iod  
m u t u a l l y  a y r e e d  t o  by t h e  a g e n c i e s .  FAR, 48 C.F.R.  
S 1 9 . 6 0 2 - 2 ( a ) .  I t  is c l ea r  f r o m  o u r  a n a l y s i s  o f  t h e  record 
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  i n  t h i s  case n e v e r  made t h e  
a g r e e m e n t  t h e  S B A  seems t o  h a v e  i n f e r r e d  f r o m  h i s  a c t i o n s .  

N e v e r t h e l e s s ,  a n d  n o t w i t h s t a n d i n g  t h e  A r m y ' s  p o s i t i o n  
as  t o  w h a t  t h e  C o n t r a c t i n g  o f f i c e r  c o u l d  h a v e  done--award 
t o  I n l a n d - - o n  May 2 4 ,  when t h e  a y r e e d - u p o n  t i m e  f o r  COC 
i s s u a n c e  e x p i r e d ,  w e  t h i n k  i t  is c l ea r  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  a c t i o n s  a f t e r  t h a t  d a t e  d i d  r e f l e c t  a n  a g r e e m e n t  
t o  e x t e n d  t h e  t i m e ,  a t  l e a s t  t o  J u n e  2 0 ,  when b i d s  were t o  
e x p i r e ,  a n d  c o n c e i v a b l y  to J u n e  2 6 ,  t h e  a c t u a l  award d a t e .  
T h e  c o n t r a c t i n g  o f f i c e r ' s  l e t t e r  of May 30 r e q u e s t e d  a n  
e x p e d i t e d  d e c i s i o n  b e c a u s e  b i d s  wou ld  e x p i r e  o n  J u n e  2 0 ,  
a n d  t h e  c o n t r a c t i n g  o f f i c e r  e v e n  s o l i c i t e d  f u r t h e r  b i d  
e x t e n s i o n s ,  t o  J u l y  2 0 ,  when h e  became worried t h a t  t h e  
COC ma t t e r  wou ld  n o t  be r e s o l v e d  o n  t i m e ;  c l e a r l y ,  h e  d i d  
c o n t e m p l a t e  w i t h h o l d i n g  award a t  l ea s t  i n t o  J u n e .  

Under  these c i r c u m s t a n c e s ,  w e  would  b e  i n c l i n e d  t o  
c o n d o n e  award to  I n l a n d  i f  t h e  S B A  C e n t r a l  O f f i c e  d i d  n o t  
r e s o l v e  t h e  matter b e f o r e  t h e  award was made. A s  s t a t e d  
a b o v e ,  however, o n  J u n e  18 t h e  SBA C e n t r a l  O f f i c e  n o t i f i e d  
t h e  Corps t h a t  i t  wou ld  i s s u e  a COC. T h i s  n o t i c e  is 
r e f l ec t ed  i n  a l i s t  y r e p a r e d  by  t h e  Corps  o n  J u n e  20 of 
" S i g n i f i c a n t  E v e n t s  R e g a r d i n g  t h e  N o n - R e s p o n s i b l e  
D e t e r m i n a t i o n  Found o n  J . R .  Y o u n g d a l e , "  w h i c h  i n c l u d e s  t h e  
J u n e  18 e n t r y :  "L.A.D.  C.H.  P&S i n f o r m e d  C e n t r a l  O f f i c e  
does n o t  h a v e  t i m e  t o  r e v i e w  p a c k a g e  a n d  t h a t  t h e y  w i l l  
i s s u e  COC." F u r t h e r ,  t h e  n e x t  e n t r y  o n  t h e  l i s t  is "L.A.D. 
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g e t s  30 day b i d  e x t e n s i o n  f rom l o w  & 2nd l o w .  B i d s  now 
expire  o n  20 J u l y  - L.A.D. + OCE prepare to  appeal t o  n e x t  
h i g h e r  l e v e l  when COC is  i s s u e d . "  

The  J u n e  18 advice t o  t h e  c o n t r a c t i n g  o f f i c e r  c lear ly  
was, i n  o u r  v i ew,  t h e  p r e l i m i n a r y  t e l e p h o n e  n o t i c e  of t h e  
SBA C e n t r a l  O f f i c e ' s  d e c i s i o n  c o n t e m p l a t e d  b y  FAR, 
48 C.F.R. S 19 .602-3 (b ) .  I t  t h u s  is clear from t h e  r e c o r d  
t h a t  by J u n e  18 t h e  c o n t r a c t i n g  o f f i c e r  knew p r e c i s e l y  what 
t h e  C e n t r a l  O f f i c e ' s  p o s i t i o n  was, i n  t h e  form o f  t h i s  
i n i t i a l  t e l e p h o n e  n o t i f i c a t i o n :  t o  i s s u e  Youngdale  a COC. 
I n d e e d ,  w h i l e  it is n o t  clear o n  t h e  r e c o r d ,  t h e  c o n t r a c t i n g  
o f f i c e r  may w e l l  h a v e  had i n  hand t h e  S B A ' s  J u n e  20 con- 
f i r m i n g  l e t t e r  when h e  made t h e  award o n  J u n e  26.  I n  t h i s  
r e g a r d ,  w e  r e c o g n i z e  t h a t  t h e  l e t t e r  d i d  n o t  s t a t e  e x p r e s s l y  
t h a t  a COC was i s s u e d ,  b u t  i n s t e a d  men t ioned  "proposed 
i s s u a n c e "  and  t h e  Corps' a p p e a l  r i g h t s .  N e v e r t h e l e s s ,  w e  
t h i n k  i t  is  e l e v a t i n g  form o v e r  s u b s t a n c e  t o  s u g g e s t ,  i n  
v iew o f  t h e  J u n e  18 n o t i c e  and t h e  l e t t e r ' s  c o n t e n t ,  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  t h o u g h t  t h e  C e n t r a l  O f f i c e  r e a l l y  
had n o t  y e t  d e c i d e d  t h e  matter, or t h a t  t h e  f a c t  t h a t  h e  d i d  
n o t  a c t u a l l y  h a v e  a w r i t t e n  COC i n  hand was s u f f i c i e n t ,  
unde r  t h e  r e g u l a t i o n s ,  to  j u s t i f y  award to I n l a n d .  

Thus ,  w h e t h e r  t h e  t i m e  p e r i o d  f o r  SBA r e v i e w  ended  on  
J u n e  20 or J u n e  2 6 ,  b y  J u n e  18 t h e  c o n t r a c t i n g  o f f i c e r  knew 
t h e  C e n t r a l  O f f i c e ' s  p o s i t i o n .  W e  t h i n k  i t  a p p a r e n t  t h a t  
h i s  d e c i s i o n  to award  t o  I n l a n d  was b a s e d  not o n  t h e  l a c k  
of t h e  C e n t r a l  O f f i c e  d e c i s i o n  c o n t e m p l a t e d  by t h e  p r o c u r e -  
ment  r e g u l a t i o n s ,  b u t  o n  h i s  d i s a g r e e m e n t  w i t h  it. As t h e  
Corps reports ( a s  q u o t e d  o n c e  a b o v e ) :  "Having c o n c l u d e d  
t h a t  no  o n e  from SBA had or would u n d e r t a k e  e v e n  t o  check  
o n  Y o u n g d a l e ' s  c u r r e n t  p e r f o r m a n c e  r e c o r d ,  t h e  C o n t r a c t i n g  
Of f i ce r  awarded  a contract t o  t h e  n e x t  low bidder . . . ." 
Whi le  t h e  g o v e r n i n g  r e g u l a t i o n s  a f f o r d  a c o n t r a c t i n g  a g e n c y  
t h e  o p t i o n  t o  appeal a n  SBA d e c i s i o n ,  n e i t h e r  t h e  law n o r  
t h e  r e g u l a t i o n s  g i v e  t h e  a g e n c y  t h e  o p t i o n  to  d i s r e g a r d  a 
COC d e c i s i o n  b e c a u s e  t h e  a g e n c y  is c o n c e r n e d  a b o u t  t h e  
t h o r o u g h n e s s  o r  d e p t h  of t h e  SBA's d e l i b e r a t i o n s .  The law 
is clear t h a t  t h e  SBA h a s  t h e  c o n c l u s i v e  a u t h o r i t y  i n  t h i s  
area. 15 U.S.C. S 637(b)(7); FAR, 4 8  C . F . R .  S 19 .602-4 ,  

C o n s e q u e n t l y ,  award t o  I n l a n d  i n  t h e  f a c e  o f  t h e  a d v i c e  
from t h e  C e n t r a l  O f f i c e  t h a t  Youngdale  would be i s s u e d  a COC 
was improper. The p ro te s t  is s u s t a i n e d .  

I 
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I n  v i e w  of t h e  SEA'S d e c i s i o n ,  and a b s e n t  a n y  a p p e a l  by 
t h e  Corps u n d e r  FAR, 48  C . F . R .  6 1 9 . 6 0 2 - 3 ( c ) ,  w e  recommend 
t h a t  t h e  c o n t r a c t  w i t h  I n l a n d  b e  t e r m i n a t e d  for t h e  con-  
v e n i e n c e  of t h e  g o v e r n m e n t ,  and t h a t  a c o n t r a c t  b e  awarded 
to Younqdale .  

V I  
C o m p t r o l l e r  G e n e r a l  
of t h e  U n i t e d  S t a t e s  




