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L i e u t e n a n t  C o l o n e l  O r a n  S. E m r i c h ,  USAFR MATTER OF: 

A re t i red service member r e q u e s t e d  by le t ter  
dated A p r i l  4, 1972, t h a t  p a y m e n t  of h i s  
re t i red pay be h e l d  i n  s u s p e n s e  u n t i l  f u r -  
t h e r  n o t i f i c a t i o n .  I n  1984 h e  a s k e d  t h a t  
t h e  re t i red pay w h i c h  was being h e l d  be pa id  
to  h i m .  H i s  claim was r e c e i v e d  i n  t h e  Gen- 
e r a l  A c c o u n t i n g  O f f i c e  o n  March 2, 1984. 
T h e  claim f o r  t h e  per iod March 3, 1978, 
t h r o u g h  F e b r u a r y  29, 1984, was pa id  b u t  p a y  
for t h e  prior period m u s t  be d e n i e d  since 
31 U.S.C. S 3702(b)(l) bar s  p a y m e n t  o f  a n y  
c l a im n o t  r e c e i v e d  i n  t h e  G e n e r a l  A c c o u n t i n g  
O e f i c e  w i t h i n  6 yea r s  f r o m  t h e  d a t e  it  
a c c r u e s .  

DIQEST: 

T h e  i s s u e  is w h e t h e r  31 U.S.C.  S 3702(b), w h i c h  
p r e c l u d e s  c o n s i d e r a t i o n  o f  a claim n o t  r e c e i v e d  by t h e  
Comptroller G e n e r a l  w i t h i n  6 y e a r s  Erom t h e  d a t e  i t  
a c c r u e s ,  bars  a re t i red  serv ice  m e m b e r ’ s  1984 claim for 
m i l i t a r y  re t i red  p a y  a c c r u i n g  from May 1, 1972,  t h r o u g h  
March 2 r  1978. W e  c o n c l u d e  t h a t  t h e  p a y m e n t  is barred.  

L i e u t e n a n t  C o l o n e l  O r a n  S. E m r i c h ,  a retired member 
of t h e  U n i t e d  S t a t e s  A i r  F o r c e  Reserve, r e q u e s t s  recon- 
s i d e r a t i o n  of h i s  claim for retired p a y  a c c r u i n g  p r i o r  
t o  March  3, 1978, w h i c h  was d e n i e d  b y  o u r  Claims Group. 

C o l o n e l  E m r i c h  b e g a n  r e c e i v i n g  re t i red  p a y  o n  
March 21, 1971. On A p r i l  4, 1972, h e  a s k e d  t h e  A i r  
F o r c e  A c c o u n t i n g  a n d  F i n a n c e  C e n t e r  t o  h o l d  h i s  p a y  i n  
a b e y a n c e  u n t i l  f u r t h e r  n o t i c e .  The  A i r  F o r c e  w i t h h e l d  
h i s  p a y  from May 1 ,  1972, t h r o u g h  F e b r u a r y  29, 1984. 
C o l o n e l  E m r i c h  r e q u e s t e d  d i s b u r s e m e n t  o f  h i s  a c c r u e d  
re t i red p a y ;  when received by t h e  A i r  Force t h e  request 
was t a k e n  t o  and recorded i n  t h e  G e n e r a l  A c c o u n t i n g  
Of f i ce  o n  March  2 ,  1984, b e c a u s e  o f  t h e  time l i m i t a t i o n s  
i n v o l v e d .  T h e  A i r  F o r c e  p a i d  h im $46,534.27, a f t e r  
d e d u c t i o n s ,  for t h e  1975 to  1984 per iod ,  b u t  d e n i e d  
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payment  for t h e  period prior t o  March 3, 1978 ,  b e c a u s e  
t h e  claim was n o t  f i l e d  w i t h  t h e  G e n e r a l  A c c o u n t i n g  
O f f i c e  w i t h i n  6 y e a r s  of t h e  da te  it a c c r u e d .  Our 
C l a i m s  G r o u p  a f f i r m e d  t h i s  d e n i a l .  

C o l o n e l  E m r i c h  asserts h i s  claim s h o u l d  be paid 
b e c a u s e  h e  was a s s u r e d  t h a t  h i s  b a c k p a y  would  be s a f e  
and  h e  c o u l d  draw i t  a t  a n y  time. H e  c o n t e n d s  t h a t  t h e  
A i r  F o r c e  s h o u l d  have n o t i f i e d  h im t h a t  31 U.S.C. 
s 3 7 0 2 ( b )  wou ld  b a r  h i s  1972  to 1978 claim a f t e r  
6 y e a r s .  He a l s o  a r g u e s  t h a t  d e n i a l  o f  h i s  claim is 
i n c o n s i s t e n t  w i t h  c o n g r e s s i o n a l  i n t e n t  i n  p a s s i n g  the 
s t a t u t e ,  

Subsec t ion  3 7 0 2 ( b ) ( l )  of t i t l e  3 1 ,  u n i t e d  S t a t e s  
Code, p r o v i d e s  t h a t  t h e  Comptroller General m u s t  r e c e i v e  
a claim w i t h i n  6 y e a r s  a f t e r  t h e  claim a c c r u e s .  We have 
c o n s i s t e n t l y  h e l d  t h a t  c o m p l i a n c e  w i t h  t h e  6 - y e a r  s t a t -  
u t e  of l i m i t a t i o n s  i s  a c o n d i t i o n  precedent to  t h e  r i g h t  
t o  h a v e  a c la im c o n s i d e r e d .  S e e  Matter of T r u o n g ,  
6 4  Comp. Gen.  155 ( 1 9 8 4 ) .  

The p u r p o s e  o f  t h e  a c t  is  to  r e l i e v e  t h e  Government  
of t h e  n e e d  t o  r e t a i n  a n d  go b a c k  o v e r  old r e c o r d s  f o r  
t h e  purpose o f  s e t t l i n g  old claims. N o  matter how meri- 
t o r i o u s  a c la im may be, w e  h a v e  no a u t h o r i t y  t o  w a i v e  
t h e  p r o v i s i o n s  o f  t h e  s t a t u t e  or  to  make e x c e p t i o n s  t o  
t h e  time l i m i t .  32  Comp. Gen. 267 ( 1 9 5 2 ) .  I n  t h i s  
r e g a r d ,  w e  h a v e  h e l d  i n  cases v e r y  s i m i l a r  to  t h i s  o n e  
w h e r e  t h e  re t i red  member r e q u e s t e d  t h e  f i n a n c e  o f f i c e  t o  
h o l d  h i s  r e t i r e d  p a y  t h a t  t h e  b a r r i n g  act  a p p l i e d .  S e e  
9 - 1 5 9 5 4 3 ,  A u g u s t  2 4 ,  1966 ,  a n d  B-176359, A u g u s t  1 0 ,  
1972 .  

A i r  Force p e r s o n n e l  may h a v e  i n c o r r e c t l y  assured 
C o l o n e l  E m r i c h  t h a t  h i s  p a y  c o u l d  be c l a i m e d  a t  any 
time, However ,  u n f o r t u n a t e  as t h i s  may be, t h e  United 
S t a t e s  is n o t  l i a b l e  for n e g l i g e n t  o r  e r r o n e o u s  a c t s  of 
i t s  o f f i c e r s ,  a g e n t s ,  o r  e m p l o y e e s ,  e v e n  i f  committed i n  
t h e  p e r f o r m a n c e  o f  t h e i r  o f f i c i a l  d u t i e s .  F e d e r a l  Crop 
I n s u r a n c e  C o r p o r a t i o n  v .  Merrill, 322  U,S. 380 ( 1 9 4 7 1 ,  
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and  P o s e y  V .  U n i t e d  S ta tes ,  449 F.2d 228 ,  234  ( 1 9 7 1 ) .  
C o l o n e l  Emr ich ' s  lack or k n o w l e d g e  o f  t h e  law does n o t  
a f f e c t  i t s  opera t  i o n  . 

M i l i t a r y  re t i red  p a y  a c c r u e s  d a i l y .  T h u s ,  a n y  
claim f o r  re t i red p a y  w h i c h  a c c r u e d  more t h a n  6 y e a r s  
p r ior  to t h e  d a t e  C o l o n e l  E m r i c h ' s  claim was r e c e i v e d  
i n  t h i s  O f f i c e ,  March 2 ,  1 9 8 4 ,  may n o t  be c o n s i d e r e d .  
A c c o r d i n g l y ,  t h e  C l a i m s  G r o u p  s e t t l e m e n t  is s u s t a i n e d .  

C o m p t r o l l e  V e L  G era1 
o f  t h e  I J n i t e d  States  
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