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THH COMPTROLLIR ONNIRAL 
O r  T H I  UN1T.D mTAT.8 
W A S H I N O T O N .  D . C .  2 0 5 4 8  

FILE: E- 2 19 4 2 4  DATE: July 2 4 ,  1985 

M A T E R  OF: Olympic Container Corporation 

PIOEST: 

1. An allegation that the agency did not comply 
with the Federal Acquisition Regulation 
factors that an agency must consider before 
making a determination to lease or purchase 
is not timely because the protest was not 
filed within 10 days of the time the 
protester knew or should have known of the 
basis for protest. 

2. To be timely, a protest challenging the 
propriety of a specification that does not 
require shipping containers to have a full 
plywood lining, must be filed prior to the 
closing date for the receipt of initial 
proposals. 

3. Frotest contending that the agency erred in 
not considering the cost of returning leased 
containers when evaluating the costs of 
purchasing other containers is without 
merit since the RFP did not include 
transition costs as an evaluation factor 
and an agency must adhere to the evaluation 
criteria listed in the solicitation or 
inform all offerors of any changes made 
in the evaluation scheme. 

4 .  Protester's contention that the awardee 
cannot comply with the specifications at its 
proposal price raises an issue with respect 
to the affirmative determination of the 
awardee's responsibility that GAO will not 
review when the circumstances permitting 
exceptions to this rule are not applicable. 

Olympic Container Corporation protests the award by 
the Department of the Navy of a contract €or refurbished 
freight containers to Flexi-Van Leasing Corporation under 
request for proposals (RFP) No. N00033-85-R-0137. Among 
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other t h i n g s ,  O l y m p i c ,  w h i c h  h a s  b e e n  l e a s i n g  c o n t a i n e r s  t o  
t h e  Navy f o r  s e v e r a l  y e a r s ,  c o n t e n d s  t h a t  t h e  p r o c u r e m e n t  
was c o n d u c t e d  w i t h o u t  proper a u t h o r i t y  arid i n  c o n t r a v e n t i o n  
of t h e  p r o v i s i o n s  o f  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
( F A H ) ,  t h a t  t h e  l ack  o f  a r e q u i r e m e n t  fo r  a f u l l  p lywood 
l i n i n g  w i l l  r e s u l t  i n  t h e  u s e  of " d a n g e r o u s  c o n v e y o r s  o f  
h a z a r d o u s  materials," t n a t  it is  impossible f o r  t h e  awardee 
t o  comply  w i t h  t h e  s p e c i f i c a t i o n s  a t  i t s  proposal price and  
t h a t  l e a s i n g  would  h a v e  b e e n  less  e x p e n s i v e  t h a n  p u r c n a s i n g  
t h e  c o n t a i n e r s .  T h e  proposals were r e c e i v e d  o n  h a y  1 7 ,  
1985  and  O l y m p i c ' s  p ro t e s t  was received i n  o u r  O f f i c e  o n  
J u n e  28. 

W e  d i s m i s s  t h e  protest .  

Olympic  c o n t e n a s  t h a t  t h e  Navy lacked a u t h o r i t y  t o  
p u r c n a s e  t n e  c o n t a i n e r s  b e c a u s e  i t  d i a  n o t  comply  w i t h  t n e  
FAA, 48 C.F.R.  s 7.401 ( 1 4 8 4 ) ,  w h i c n  p r o v i d e s  g u i d a n c e  
to  t h e  a g e n c i e s  p e r t a i n i n g  t o  t h e  d e c i s i o n  t o  a c q u i r e  
e q u i p m e n t  ~y lease o r  p u r c h a s e ,  a n d  l i s ts  c e r t a i n  f a c t o r s  
t h a t  a n  a g e n c y  s h o u l d  COnSide r  i n  mak ing  i t s  d e c i s i o n .  
O l y m p i c ' s  a s s e r t i o n ,  h o w e v e r ,  is  s u p p o r t e d  by n o t h i n g  o the r  
t h a n  i t s  s t a t e m e n t  t h a t  " i t  appears t ha t  t n e  t r u e  costs ot 
l e a s i n g  v .  p u r c h a s i n g  were n e v e r  a n a l y z e d  i n  a n y  s u i t a D l e  
f a s n l o n . "  de t h i n k  t h i s  bas i s  of p ro tes t  is u n t i m e l y .  

On harch 14, 1985, Olympic  s e n t  a m e s s a y e  t o  t h e  h a v y ,  
w h e r e i n  i t  raisea t h e  i s s u e  o f  the  fac tors  t o  D e  c o n s i d e r e d  
betore a a e c i s i o n  t o  lease or buy w a s  made. I t  a l so  
s u g g e s t e d  t h a t  i t  was prepared t o  " s e r i o u s l y  n e g o t i a t e "  a 
r e n t a l  Tor t h e  c o n t a i n e r s  a l r e a d y  u n d e r  lease a l o n g  t h e  
l i n e s  o f  $1.52 per c o n t a i n e r  per d a y ,  o r  $556 per c o n t a i n e r  
per y e a r .  O lympic  had p r e v i o u s l y  r e f u s e d  t o  e x t e n d  t n e  
e x p i r e d  purchase o p t i o n  of $635 per c o n t a i n e r  or t o  lower 
t h e  r e n t a l  from $4 .48  per c o n t a i n e r  p e r  d a y .  

On A p r i l  10, t h e  s o l i c i t a t l o n  t o  purchase r e f u r u i s h e a  
c o n t a i n e r s  was i s s u e d ;  n o  m e n t i o n  of a lease for t h e m  was 
c o n t a i n e d  i n  i t .  On A p r i l  16, t n e  ivavy a a v i s e a  a member of 
C o n g r e s s  who nad  i n q u i r e d  o n  O l y m p i c ' s  b e n a l f ,  t h a t  t h e  
p r o v i s i o n s  of t h e  EAR, s u b p a r t  7 . 4  n a d  b e e n  f u l l y  c o n s i d -  
ered. Tne N a v y ' s  l e t t e r  d i d  n o t  u s e  t h e  t e n t a t i v e  o f f e r  of 
$1.52 per  d a y  fo r  cost  c o m p a r i s o n  purposes;  ra ther ,  i t  u s e d  
t h e  t h e n  c u r r e n t  $ 4 . 4 8  p e r  d a y  lease cost  as t h e  bas i s  f o r  
i t s  d e c i s i o n .  

C o n s e q u e n t l y  it is  c lear  t n a t  by t h e  l a t t e r  par t  of 
A p r i l  O lympic  knew t h a t  the  Navy was n o t  c o n s i d e r i n g  i t s  
o f t e r  t o  e x t e n a  t h e  lease o r  t n e  t ac tors  t h a t  O l y m p i c  
asserted s h o u l d  be c o n s i d e r e a ,  a n d  t h a t  t h e  N a v y ' s  bas i s  
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for proceeding with a purchase was premised on the lease 
price of $ 4 . 4 8  per day vice the tentative offer of $1.52 
per day. Our bid protest procedures, 4 C.F.H. S 21.2(a)(2) 
( 1 9 8 5 ) ,  require that protests be tiled within 10 days after 
tne basis of the protest is known or should have been 
known. Olympic nonetheless did not protest, but proceeded 
to participate in the procurement by oftering to sell the 
containers already in the Navy's possession for $3212 
($2600 more tnan tile original purchase option). It did not 
protest until after it discovered it lost the competition. 
The protest on this issue tnerefore is untimely and we 
will not consider it. 

Similarly, Olympic's further contention that the 
Aavy's solicitation did not require tne containers to be 
supplied to nave plywood linings as did those leased from 
Olympic is also untimely. The specification contained in 
the RFP required a wooden floor only; tney did not require 
tnat they be otherwise lined with plywood. Therefore, to 
be timely, Olympic's protest should have been filea before 
tne closing aate for receipt of the initial proposals as 
required by 4 C.F .H.  S 21.2(a)(l). 

Olympic contends that the Navy's costs, including 
transportation, repairs ana penalties, of returning the 
leased containers to Olympic will be so substantial that 
tney would offset many times any aavantage the Navy might 
obtain by accepting the awardee's lower price. The RFP, 
however, did not list these costs as an evaluation factor 
and it is well-settled that once oiferors are informed of 
tne criteria against wnich tneir proposals will be 
evaluated, the agency must adhere to those criteria or 
inform all offerors of any cnanye maae in tne evaluation 
scneme. Umpqua Research Co., B-199014, Apr. 3 ,  19b1,  81-1 
CPD 11 2 S 4 .  Therefore, the iqavy properly did not take tnese 
costs into account in determining the low cost offeror. 
Noreover, as it was obvious that tne soiicitation did not 
contemplate the inclusion of transition costs in the 
evaluations of costs, if Olympic believea they shouia have 
been included it snould have protested prior to the closing 
date for receipt of proposals as required by 4 C.F.H. 
S 21.2(a)(l). 

Olympic's challenge to the ability of tne awardee to 
comply witn all requirements of the solicitation at its 
proposal price is a chailenge to the responsibility of the 
awardee. The fact that the award was made necessarily 
indicates that the contracting officer made an affirmative 
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determination of Flexi-Van's responsibility. Marathon 
Enterprises, Inc., B-213646, Dec. 1 4 8  1983, 83-2 CPD 1 690. 
Such determinations will not be reviewea by our Office in 
the absence of a showing ot possible fraud or in bad faith 
on the part of government officials or that aetinitive 
responsibility criteria in the solicitation may not have 
been applied.- Seaton Van ~ines, Inc., B-217298, Jan. 8 ,  
1985, 85-1 CPD y 26. None of these exceptions is 
applicable here. 
issue. 

We therefore will not consiaer this 

Olympic also complains in detail about the troubles it 
had with the Navy under its lease contract over several 
years and the Navy's failure to accept Olympic's proposal 
for an extension of tne lease at reduced rate rather than 
solicit progosals for the purchase of containers. These 
are matters or contract aaministration within the discre- 
tion of tne contracting agency and are not for review by 
our Oftice since under our bia protest function we do not 
consiaer how contracting officers administer contracts that 
nave been awaraea. See 4 C.E.H. S 21.3(f)(l); Empire 
Electric Co., Inc., B-215621.2, Jan. 12, 1984, 84-1 CPD 
1 6 8 .  

- 

Finally, Olympic has requestea a conference to discuss 
the merits of its protest. knere, as nere, the merits of 
tne protest are not for consideration, we see no usetul 
purpose to be served by hoiding such a conference. See 
Logus tlanutacturinq Corp., E-216775, Jan. 8 ,  1985, 85-1 
CPU V 25. 

The protest is dismissed. 

Deputy Associate 
tieneral Counsel 
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