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DIQEST: 

Where protester ,  f o l l o w i n g  d i s c u s s i o n s  
w i t h  p r o c u r i n g  a c t i v i t y ,  s u b m i t t e d  r e v i s e d  
proposal w h i c n  f a i l e d  to  r e s o l v e  p r o c u r i n g  
a c t i v i t y ' s  i n i t i a l  o D j e c t i o n  t h a t  p r o t e s t -  
e r ' s  o t f e r  a e v i a t e a  trom s o l i c i t a t i o n ' s  
r e q u i r e m e n t  fo r  u n l i m i t e d  data  r i g h t s  i n  
o p e r a t i o n s  manua l s ,  c o n t r a c t i n g  o f f i c e r  
p r o p e r l y  e x c l u d e d  protester  f rom f u r t h e r  
award c o n s i a e r a t i o n .  

C o n t r a v e s  Goerz C o r p o r a t i o n  ( C o n t r a v e s )  protests  t h e  
awara of a c o n t r a c t  f o r  t h e  r e f u r b i s h m e n t  of a m o t i o n  
simulator to  any  f i r m  o the r  t h a n  C o n t r a v e s  unde r  request for 
proposals ( R F P )  N o .  8-1-5-BB-26998, i s s u e d  by t h e  N a t i o n a l  
A e r o n a u t l c s  ana  Space  A d m i n i s t r a t i o n  ( M b A ) .  

&e a e n y  t n e  p r o t e s t .  

 SA, d u r i n g  c o m p e t i t i v e  r a n g e  d i s c u s s i o n s  w i t n  
C o n t r a v e s ,  acivised t h e  f i r m  t h a t  i t  c o n s i d e r e d  a r e s t r i c t i o n  
i n  t n e  f irnr' s proposal c l a i m i n g  as  p r o p r i e t a r y  a l l  d a t a  
f u r n i s h e d  t o  NASA u n d e r  t h e  c o n t r a c t  i n c o n s i s t e n t  w i t h  
s e c t i o n  1 6 . 5 2 - 2 2 7 . 7 4 ( 0 ) (  i i i ) ,  of t h e  NASA Feaeral 
n c q u i s i t i o n  R e g u l a t i o n  Supplement  / (FAR S u p p . ) ,  48 C . F . H .  
5 1 6 . 5 2 - 2 2 7 . 7 4 ( 0 ) ( i i i )  ( 1 9 6 4 ) ,  " R i y n t s  i n  Data C l a u s e -  
G e n e r a l , "  i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n .  P a r a g r a p h  
( b ) ( i i i )  of t n e  c l a u s e  p rov ic l e s  t n a t  the government  s h a l l  
have  u n l i m i t e d  r i g h t s  1/ i n  "aa ta  d e l i v e r e d  u n d e r  t h i s  
c o n t r a c t  t h a t  c o n s t i t u z e s  manuals  or i n s t r u c t i o n a l  a n a  
t r a i n i n g  material f o r  i n s t a l l a t i o n ,  o p e r a t i o n  o r  r o u t i n e  
m a i n t e n a n c e  or repair.' '  T h e  s o l i c i t a t i o n  requires  t h e  
s u c c e s s f u l  c o n t r a c t o r  t o  f u r n i s h  s i x  o p e r a t i o n  anu  
m a i n t e n a n c e  manua l s  f o r  t h e  r e f u r b i s n e d  s imulator .  Because 

- 1/ i r n l i m i t e d  r i g n t s  i n  da t a  as  defirsea i n  p a r a g r a p h  (a) ot 
t h e  c lause i n c l u a e s  " t n e  r i g h t  t o  u s e ,  d i sc lose ,  r e p r o d u c e  . . . [ a n d ]  . . . d i s t r i b u t e  [ t h e  aa ta )  t o  t n e  p u b l i c  . . 
i n  any manner and f o r  any pu rpose . "  - 5ee NASA FAR Supp.,  48 
C.F.R.  S 18.52-227-74(a) .  
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C o n t r a v e s  f a i l e d  t o  r e v i s e  i t s  proposal t o  c o n f o r m  w i t h  t h i s  
p r o v i s i o n ,  NASA f o u n d  t h e  f i r i n ' s  proposal u n a c c e p t a b l e  and 
i n e l i g i b l e  fo r  awara. 

o f  t h e  s i m u l a t o r ,  a r g u e s  t h a t  NASA nas m i s c o n s t r u e d  t h e  pro- 
v i s i o n s  o f  t n e  s o l i c i t a t i o n ' s  N i g h t s  i n  Data c l a u s e .  
S p e c i f i c a l l y ,  C o n t r a v e s  asserts t h a t  those p r o v i s i o n s  permit 
a c o n t r a c t o r  t o  w i t h h o l a  f r o m  a e l i v e r y  u n d e r  t n e  c o n t r a c t  
da ta  t h a t  q u a l i f i e s  as l i m i t e d  r i g h t s  d a t a ,  t h a t  is, data  
p e r t a i n i n g  to  items or processes d e v e l o p e d  a t  p r i v a t e  
e x p e n s e  which embodies tralde secrets or which is f i n a n c i a l ,  
c o n f i d e n t i a l  o r  p r i v i i e g e d .  NASA FAR Supp. ,  48  C.F.H. 
S 1 8 - 5 2 . 2 2 7 - 7 4 ( a ) .  C o n t r a v e s  e x p l a i n s  t h a t  t n e  da ta  NASA 
n a s  r e q u e s t e d  a l r e a d y  e x i s t s  a n a  was a e v e l o p e a  a t  2 r i v a t e  
e x p e n s e .  h h i l e  C o n t r a v e s  aoes n o t  i n t e n a  t o  w i t h n o l a  s u c h  
d a t a  i n  i t s  e n t i r e t y  f r o m  d e l i v e r y  uncrer the c o n t r a c t ,  t h e  
f i r m  h a s  res t r ic ted  i t s  u s e  t o  NASA p e r s o n n e l  o n l y .  

C o n t r a v e s ,  a s u c c e s s o r  c o r p o r a t i o n  t o  t h e  m a n u f a c t u r e r  

F u r t h e r ,  C o n t r a v e s  a l l e g e s  t h a t  i n  w r i t t e n  d i s c u s s i o n s  
N A ~ A  i m p r o p e r l y  f a i l e a  t o  w a r n  t n e  f i r i n  of t n e  a g e n c y ' s  n e e a  
t o  a c q u i r e  u n l i m i t e d  d a t a  r i g n t s  to  t h i s  l ibaterial .  

rUkSA r e s p o n d s  t h a t  t h e  p r o v i s i o n s  of t h e  s o l i c i t a t i o n ' s  
t i i g n t s  i n  Data c lause  a t  p a r a g r a p t i  ( D )  s p e c i f i c a l l y  
a e l i n e a t e  c e r t a i n  c a t a g o r i e s  of d a t a  s u c h  a s  t h e  o p e r a t i o n s  
a n a  r i i a in t enance  m a n u a l s  r e q u i r e d  u n a e r  t n i s  c o n t r a c t  w h i c n  
t h e  g o v e r n m e n t  is t o  a c q u i r e  with u n l i m i t e a  r i g h t s .  I n  t h i s  
r e g a r u ,  ~ A S A  e x p l a i n s  t h a t  W S A  space s t a t i o n  c o n t r a c t o r s  
u s e  t h e  s imulator  t o  tes t  e q u i p m e n t .  Tnus ,  t h e  a g e n c y  
s t a t e s  t h a t  i t  n e e d s  u n l i m i t e d  da t a  r i g r i t s  i n  t n e  s i m u l a t o r  
o p e r a t i o n s  m a n u a l s  so t h a t  these c o n t r a c t o r s  c a n  u s e  t h e  
s imula tor  i n  c a r r y i n g  o u t  space s t a t i o n  o p e r a t i o n s .  
F u r t n e r ,  NASA s t a t e s  t h a t  a n y  r e s t r i c t i o n  o n  t h e  u s e  o f  t h i s  
material  would  r e s t r i c t  c o m p e t i t i o n  i n  a n y  r o l l o w - o n  con-  
t rac t s  for s i r n u l a t o r  r e f u r b i s n m e n t .  S i m p l y  s t a t e d ,  NASA 
asser t s  t a a t  i f  t h e  a g e n c y  were t o  accept C o n t r a v e s '  m a n u a l s  
w i t n  o n l y  l i m i t e d  aa t a  r i g n t s ,  no  f i r m  o ther  t h a n  C o n t r a v e s  
w o u l d  D e  ab le  t o  u s e  t h e  m a n u a l s  t o  yertorm r e p a i r  w o r K  o n  
t h e  s i m u l a t o r .  

C o n c e r n i n g  C o n t r a v e s '  a l l e j d t i o n  t n a t  NASA f a i l e a  t o  
a a v i s e  t n e  tir;ii oi t h e  a g e n c y ' s  n e e d  t o  acquire u n l i i n i t e a  
r i g h t s  i n  t n i s  mater ia l ,  NASA p o i n t s  o u t  t h a t  w r i t t e n  
d i s c u s s i o n s  w i t h  C o n t r d v e s  i n c l u a e a  t n e  f o l l o w i n q :  
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- "The cover le t te r  a t t a c h e u  t o  y o u r  
proposal s ta tes  t h a t  . . . a l l  data  t o  be 
s u b m i t t e d  u n d e r  a n y  r e s u l t a n t  c o n t r a c t  s n a l l  
r e m a i n  p r o p r i e t a r y  t o  t h e  C o n t r a v e s  Werz 
C o r p o r a t i o n .  The  c o n t r a c t  r e s u l t i n g  f r o m  
t h i s  RFP w i l l  i n c l u d e  t h e  c l a u s e  18.52-227-74 
e n t i t l e d  ' H i g h t s  i n  D a t a - G e n e r a l  ( A p r i l  
1984)' wnicn  s ta tes  among o ther  t h i n g s ,  t h a t  . . . t h e  Governmen t  s h a l l  h a v e  u n l i m i t e d  
r i g n t s  i n  da ta  a e l i v e r e d  Under  t h i s  c o n t r a c t  . . . t h a t  c o n s t i t u t e s  m a n u a l s  or i n s t r u c -  
t i o n a l  a n d  t r a i n i n g  material  f o r  i n s t a l l a -  
t i o n ,  o p e r a t i o n ,  o r  r o u t i n e  m a i n t e n a n c e  a n d  
repa i r .  I t  i s  r e q u e s t e d  t h a t  y o u  r e c o n s i a e r  
y o u r  p r o p o s e d  d e v i a t i o n  f r o m  t n e  a b o v e  
c l a u s e .  " 

NASA c o n c l u d e s  t h a t  s i n c e  C o n t r a v e s ,  i n  i t s  r e v i s e d  
proposal,  s i m p l y  r e c o n f i r m e a  i t s  p o s i t i o n  t n a t  a l l  data  
f u r n i s h e d  u n d e r  t h e  c o n t r a c t  would  r e m a i n  p r o p r i e t a r y  to 
C o n t r a v e s ,  i t  c o u l d  n o t  accept t n e  firm's proposal. 

Basea o n  t h e  record, w e  f i n d  t h a t  N A s A  acted r e a s o n a b l y  
i n  d e t e r m i n i n g  C o n t r a v e s '  proposal u n a c c e p t a b l e .  C o n t r a v e s '  
a r g u m e n t  t i la t  t h e  s o l i c i t a t i o n ' s  k i g n t s  i n  Data c l a u s e  
allows t n e  f i r m  t o  r e s t r i c t  t n e  u s e  of t h e  o p e r a t i o n s  
m a n u a l s  i s  n o t  s u p p o r t e a  by t h e  s o l i c i t a t i o n  l a n g u a g e .  
C o n t r a v e s  a p p a r e n t l y  b a s e s  i ts a r g u m e n t  upon p a r a g r a p h  ( 4 )  
or t n e  i s i g n t s  i n  Data c l a u s e  w n i c h  p e r m i t s  a c o n t r a c t o r  t o  
w i t h n o l d  aa t a  w h i c h  q u a l i f i e s  a s  l i m i t e d  r i g h t s  aa ta .  - See 
! w b A  FHA s u p p . ,  46 C.F.H. 18 .52-227.74(g , ) .  However ,  
o p e r a t i o n s  m a n u a l s  s p e c i f i c a l l y  are e x c l u d e d  f r o m  c o v e r a g e  
u n a e r  paragraph ( 9 ) .  - S e e  dASA EAR Supp. ,  48  C.E'.k.  

1 8 . 5 2 - 2 2 7 ( 7 4 ) ( g )  a n d  t h e  NASA PAR Supp .  p r o v i s i o n s  a t  48 
C.F.K. S: 16-27 .473-2 . /wnich  p r o v i d e  r a t i o n a l e  for t h e  H i g n t s  
i n  D a t a - G e n e r a l  c l a u s e .  T h u s ,  t h e  p r o v i s i o n s  of paragraph 
( 9 )  are c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  i n  p a r a y r a 2 h  ( D )  of 
t h e  c l a u s e  which  set f o r t h  t h e  a l l o c a t i o n  o f  a a t a  r i g h t s  
u n d e r  t h i s  c o n t r a c t  a n d  w h i c n  p r o v i a e  t h a t  NASA s n a l l  h a v e  
u n l i m i t e d  da ta  r i g h t s  i n  o p e r a t i o n s  a n d  m a i n t e n a n c e  
m a n u a l s .  KASA FAR S u p p . ,  4 8  C.E'.H. S 1 8 . 5 2 - 2 2 7 . 7 4 ( b ) .  

R e g a r d i n g  C o n t r a v e s '  c o m p l a i n t  t h a t  hAbA f a i l ea  t o  warn  
t h e  f i r m  o f  t h e  a g e n c y ' s  n e e d  t o  a c q u i r e  u n l i m i t e d  r i g n t s  i n  
t n e s e  m a n u a l s ,  DaSed o n  t n e  above q u o t a t i o n  f r o m  t h e  w r i t t e n  
d i s c u s s i o n s  w i t t i  C o n t r a v e s ,  w e  f i n d  t n a t  C o n t r a v e s  r e a s o n -  
aoly was n o t i t i e d  of t h e  c r i t i c a l i t y  of t h i s  r e q u i r e m e n t .  
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NASA clearly indicated its belief that the Contraves 
proposal was inconsistent witn tne Data Rights clause and 
specifically requestea Contraves to reconsider its 
position. NASA was not required to do more tnan that. 

The protest is denied. 

General Counsel 
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