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DIGEST: 

1 .  P ro t e s t  t h a t  e s s e n t i a l  terms h a v e  b e e n  omitted 
from r e q u e s t  for proposal (RFP)  a n d  t h a t  RFP 
e v a l u a t i o n  c r i t e r i a  were n o t  c lear  and 
u n d e r s t a n d a b l e  is  u n t i m e l y  when f i l e d  a f t e r  
c l o s i n g  da t e  for  r ece ip t  of proposals.  

2 .  Cvhen a n  i n i t i a l  t i m e l y  protest  t h a t  award was 
n o t  made i n  a c c o r d  w i t h  HFP e v a l u a t i o n  
c r i t e r i a ,  w i t h  n o  e l a D o r a t i o n ,  i s  p u r p o r t e d l y  
e x p a n d e a  i n  a r e s p o n s e  t o  a n  a g e n c y  report i n  
w h i c h  t h e  p r o t e s t e r  p o i n t s  o u t  s p e c i f i c  f l a w s  
i n  t h e  awardee's proposal,  of wh ich  t h e  
p r o t e s t e r  haa a c o p y  for  more t h a n  10 d a y s ,  GAO 
w i l l  c o n s i d e r  t h e  l a t e r  s u b m i s s i o n  u n t i m e l y .  
T h i s  is  because t h e  l a t e r  s u b m i s s i o n  s t a t e s  new 
and i n d e p e n d e n t  p ro t e s t ,  t h a t  m u s t  i n d e p e n d -  
e n t l y  s a t i s f y  GAO's t i m e l i n e s s  r e q u i r e m e n t s .  

3 .  When a p r o t e s t  p e r t a i n s  o n l y  t o  t h e  e v a l u a t i o n  
of a p a r t i c u l a r  proposal,  GkO w i l l  n o t  c o n s i d e r  
i t  u n d e r  t h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  
i t s  t i m e l i n e s s  r e q u i r e m e n t s .  

4 .  GAO w i l l  n o t  c o n s i d e r  protest  bases w h i c h  h a v e  
n o t  b e e n  a g a i n  m e n t i o n e d  by  p ro tes te r  sub-  
s e q u e n t  t o  f i l i n g  o f  i n i t i a i  p ro t e s t ,  
d e b r i e f i n g  a n d  a g e n c y  r e s p o n s e  t o  protest  
b e c a u s e  of p r o t e s t e r ' s  a p p a r e n t  d e c i s i o n  n o t  
t o  p u r s u e  t n e s e  matters.  
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GAO c o n s i d e r s  p ro tes t s  Conce rn ing  c o n t e n t  of 
d i s c u s s i o n s  w i t h  competitors,  f i l e d  w i t h i n  10 
days of when p r o t e s t e r s  s t a t e  t h a t  t h e y  became 
aware of p r o t e s t  bases, t o  be t i m e l y  i n  t h e  
a b s e n c e  of e v i a e n c e  t h a t  protesters knew or 
p r o t e s t  bases e a r l i e r ;  GAO r e s o l v e s  doubt  as  to  
t i m e l i n e s s  i n  protesters '  f a v o r .  

Protest  f i l e a  2 months  a t te r  d e b r i e f i n g  b u t  
w i t h i n  1 0  d a y s  a f t e r  r e c e i p t  o f  Freedom of 
I n f o r m a t i o n  A c t  material  is u n t i m e l y  wnere 
bases of p r o t e s t  were known o r  s h o u l d  have  been 
known a t  time of d e o r i e f i n g .  

Where major weaknesses  and d e f i c i e n c i e s  of 
proposal i n  c r i t i c a l  e v a l u a t i o n  areas are 
b r o u y h t  t o  pro tes te r ' s  a t t e n t i o n ,  b u t  f i n a l  
proposal is s t i l l  n o t  acceptable i n  these 
areas ,  m e a n i n g f u l  d i s c u s s i o n s  have  been  he ld .  

Agency ' s  i n f o r m i n g  o n e  o f f e r o r  d u r i n g  
d i s c u s s i o n s  t h a t  i t  would l i k e  t o  see a round 
f i g u r e  of $15 m i l l i o n  does n o t  c o n s t i t u t e  a n  
a u c t i o n  t e c h n i q u e  when t h e  o f f e r o r ' s  proposed 
p r i ce  was s l i g h t l y  more t h a n  $15 m i l l i o n .  The  
f a c t  t h a t  two o the r  o f f e r o r s  t h a t  i n i t i a l l y  
p r o p o s e a  $22.5 m i l l i o n  and $8 m i l l i o n  were n o t  
t o l d  o f  t h i s  g o a l  b u t  were a d e q u a t e l y  in fo rmed  
t n a t  t h e i r  p r o p o s e a  l e v e l s  of e f f o r t  m i g h t  be 
h i g h  a n a  low, r e s p e c t i v e l y ,  is n o t  improper, 
s i n c e  agency  may d isc lose  a p r i c e  g o a l  t o  o n l y  
o n e  o f f e ro r  u n d e r  a p p r o p r i a t e  c i r c u m s t a n c e s .  

T h i s  d e c i s i o n  r e s p o n d s  t o  two p r o t e s t s ,  f i l e d .  by t h e  
P r o f e s s i o n a l  keview O r g a n i z a t i o n  of F lor ida ,  I n c . ,  and t h e  
F l o r i d a  Peer Review O r g a n i z a t i o n ,  I n c . ,  a g a i n s t  awara of a 
c o n t r a c t  by t h e  h e a l t h  Care F i n a n c i n g  k a m i n i s t r a t i o n ,  
Department of h e a l t h  and Human S e r v i c e s  ( H H S ) ,  t o  t h e  
P r o f e s s i o n a l  F o u n d a t i o n  f o r  Health Care, I n c .  The  award 
was made p u r s u a n t  t o  r e q u e s t  for p r o p o s a l s  No. HCFA 84015,  
ana  t h e  selecteu c o n t r a c t o r  is now t h e  u t i l i z a t i o n  and 
q u a l i t y  peer r e v i e w  o r g a n i z a t i o n  ( P R O )  for t h e  Nedicare 
program i n  t n e  s t a t e  of F lor ida .  

W e  d i s m i s s  t h e  p ro tes t s  i n  p a r t  and deny them i n  p a r t .  
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BACKGROUND 

The PRO is to monitor the prOfeSSiOfla1 activities of 
physicians and hospitals in Florida as to reasonableness, 
medical necessity, and quality, with a view to enhancing 
the cost effectiveness of the Medicare program. This 
program implements the Peer Review Improvement Act of 1982 
(part of the Tax Equity and Fiscal Responsibility Act of 
1 9 8 2 ) ,  4 2  U.S.C. S 1 3 2 0 c  ( 1 9 8 2 ) .  

The RFP, issued on February 2 9 ,  1 9 8 4 ,  solicited 
technical and fixed price proposals. Only the three 
offeror's named above responded by the closing date for 
receipt of initial proposals of April 2 7 ,  1984 .  (Under the 
same RFP, HHS also solicited PRO proposals fo r  other states 
and areas. These awards are not at issue here.) 

Initial proposals for the Florida PRO were rated as 
follows: 

Offeror Technical Score Price 

Professional Foundation 5 9 1 . 2 5  $ 8 , 1 4 2 , 1 2 1  
for Health Care 

Professional Review 563 .00  $ 1 5 , 1 1 6 , 8 3 8  
Organiza t ion 

Florida Peer Review 8 0 6 . 7 5  $ 2 2 , 5 0 6 , 4 6 5  

HHS found all proposals within the competitive range; it 
conducted written discussions between June 5 and 1 5  and 
oral discussions between June 26 and 2 8 ,  with best and 
final offers due on July 7 ,  1984 .  Final technical scores, 
proposed prices, and weighted scores, based on a formula 
set Eorth in the RFP (a possible 300 points for price, 
1 , 2 0 0  for technical capability), were as follows: 

Offeror 
Technical Weighted 

Score Price - Score 

Professional Foundation 835  $ 1 4 , 5 8 7 , 0 6 1  1 , 1 3 5  
for Health Care 

Professional Review 6 8 7 . 2 5  $ 1 4 , 9 9 9 , 9 9 5  978 
Organization 

1,014 Florida Peer Review 838  5 2 0 , 5 9 3 , 2 0 0  
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hHS selected t h e  P r o f e s s i o n a l  F o u n d a t i o n  f o r  H e a l t h  
Care b e c a u s e :  

" [ I l t s  a d m i s s i o n  a n d  q u a l i t y  o b j e c t i v e s  were 
a g g r e s s i v e  a n d  met t h e  r e q u i r e m e n t s  as 
s p e c i f i e d  i n  t h e  KFP. The o f f e r o r  d e m o n s t r a t e d  
e x p e r i e n c e ,  p e r s o n n e l ,  management  p l a n ,  a n d  
o the r  r e q u i r e m e n t s  i n  t h e  RFP t o  a d e q u a t e l y  
perform PRO a c t i v i t i e s  i n  t h e  s t a t e  of f l o r i d a "  

and b e c a u s e  

'' [GI e n e r a l l y ,  t h e  a d m i s s i o n  a n d  q u a l i t y  
o b j e c t i v e s  [of t h e  other  o f f e r o r s ]  f a i l e d  to  
meet t h e  r e q u i r e m e n t s  s p e c i f i e d  i n  t h e  RFP." 

I n  a d d i t i o n ,  t h e  P r o f e s s i o n a l  F o u n d a t i o n  f o r  H e a l t h  Care 
proposed t h e  lowest pr ice;  HHS t h e r e f o r e  awarded it t h e  
c o n t r a c t  on J u l y  1 3 ,  1484  a t  a price o f  $ 1 4 , 3 4 0 , 0 0 0  
b a s e d  o n  a r e d u c t i o n  i n  d i r e c t  labor costs. The  
a g e n c y  n o t i f i e d  t h e  u n s u c c e s s f u l  o f f e r o r s  a t  t h e  
t i m e  o f  award a n d  d e b r i e f e d  them o n  J u l y  25 ,  1984.  

PROTESTS 

On J u l y  19 ,  1 9 8 4 ,  t h e  P r o f e s s i o n a l  Review O r g a n i z a -  
t i o n ,  t h e  f i r s t  p ro t e s t e r ,  f i l e d  w i t h  o u r  O f f i c e ,  a l l e g i n g  
t h a t  H H S  h a d  omitted e s s e n t i a l  terms f r o m  t h e  RFP; had u s e d  
e v a l u a t i o n  c r i t e r i a  t h a t  were n o t  c lear  a n d  u n d e r s t a n d a D l e ;  
had n o t  adhered t o  c r i t e r i a  t h a t  were l i s t e d  a n d ,  con-  
v e r s e l y ,  had oased t h e  award o n  s i g n i f i c a n t  c r i t e r i a  n o t  
i n c l u d e d  i n  t h e  RFP. The  protester  f u r t h e r  a l leged  t h a t  
Hh5 naa n o t  c o n a u c t e d  m e a n i n y f u l  d i s c u s s i o n s ;  had  f o l l o w e d  
i r r e g u l a r  p r o c e d u r e s  a u r i n g  pr ice  d i s c u s s i o n s ;  a n d  had  
p r o v i a e a  i n c o r r e c t  i n f o r m a t i o n  as t o  award s t a t u s .  
F i n a l l y ,  t h e  protester asserted t h a t  n e i t h e r  i t s  v a s t  
e x p e r i e n c e  n o r  i t s  p r e f e r r e a  " p h y s i c i a n - s p o n s o r e d "  s t a t u s  
had b e e n  p r o p e r l y  e v a l u a t e d .  

I n  i t s  October 16 ,  19b4 r e s p o n s e  t o  H H S ' s  administra- 
t i v e  report, t h e  P r o f e s s i o n a l  Review O r g a n i z a t i o n  
s u p p l e m e n t e d  i ts  protest  by a s s e r t i n g  t h a t  t h e  awardee's 
proposal was d e f e c t i v e  a n d  t h a t  HhS had i m p r o p e r l y  
e v a l u a t e d  i t .  S p e c i f i c a l l y ,  t h e  protester  a r g u e d  t h a t  i t  
wou la  be i m p o s s i b l e  f o r  t h e  awardee to  a c h i e v e  50 p e r c e n t  
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of i t s  proposed r e a u c t l o n  i n  t o t a l  M e d i c a r e  a d m i s s i o n s  i n  
t h e  f i r s t  90 d a y s  of t h e  2 - y e a r  c o n t r a c t ,  s i n c e  t h e  awaraee 
is n o t  a s t a t e w i d e  o r g a n i z a t i o n  a n d  because of b u i l t - i n  
d e l a y s  b e t w e e n  p a t i e n t  d i s c h a r y e  a n d  t h e  s u b m i s s i o n  o f  
claims. I n  a d d i t i o n ,  t h e  P r o f e s s i o n a l  Review O r g a n i z a t i o n  
q u e s t i o n e d  t h e  a w a r d e e ' s  d a t a ,  w h i c h  had  b e e n  b a s e d  o n l y  o n  
Meaicare a a n i i s s i o n s  i n  two F lo r ida  c o u n t i e s ,  a n a  a l l e g e d  
t h a t  t h e  a w a r d e e  had o v e r s t a t e d  t h e  p o t e n t i a l  reduct ion i n  
a d m i s s i o n s  f o r  e y e  l e n s  p r o c e d u r e s  i n  o r d e r  t o  meet HHS'S 
s ta ted  g o a l  of  a n  o v e r a l l  r e d u c t i o n  i n  a d m i s s i o n s  of 4.5 t o  
5 p e r c e n t .  

The  p ro tes te r  a l so  a l l e g e d  t h a t  HHS haa disclosed 
s e n s i t i v e  p r i c e  i n f o r m a t i o n  to  i t  d u r i n g  d i s c u s s i o n s ,  
r e s u l t i n g  i n  a n  u n l a w f u l  a u c t i o n ,  s i n c e  o the r  o f f e r o r s  were 
n o t  p r o v i a e d  w i t h  s imilar  i n f o r m a t i o n .  F i n a l l y ,  t h e  f i r m  
c o n c l u a e a  t h a t  t h e  awardee's proposal was " n o n r e s p o n s i v e  
a n d  u n a c c e p t a D l e  a s  a matter o f  law," s i n c e  it a l l e g e d l y  
was n o t  s u p p o r t e d  by v a l u a b l e  c o n s i d e r a t i o n , . i . e . ,  promises 
t h a t  c o u l d  be a c h i e v e d .  The protester therefore r e q u e s t e d  
b i d  p r e p a r a t i o n  costs .  

F o l l o w i n g  a b i d  protest  c o n f e r e n c e  o n  October 25, 
1984 ,  P r o f e s s i o n a l  Review O r g a n i z a t i o n  s t i l l  f u r t h e r  
s u p p l e m e n t e a  i t s  pro tes t  on October 3 1 ,  1 9 8 4 ,  c o n t e n d i n g  
t h a t  d u r i n g  d i s c u s s i o n s  HhS haa t o l d  F l o r i d a  Peer Review 
t h a t  i t  s h o u l d  a t tempt  t o  a c h i e v e  a 10  p e r c e n t  r e d u c t i o n  i n  
Piedicare a d m i s s i o n s ,  i n s t e a d  o f  t h e  4 .5  to 5 p e r c e n t  t a rge t  
g i v e n  t h e  P r o f e s s i o n a l  Review O r g a n i z a t i o n .  T h e  p ro tes te r  
s t a t e s  t h a t  it wou ld  h a v e  a t t e m p t e d  to  meet t h i s  g o a l  i f  it 
a l s o  haa r e c e i v e d  s u c h  g u i d a n c e .  

F lor iaa  Peer Rev iew,  t h e  s e c o n d  p r o t e s t e r ,  i n i t i a l l y  
f i l e d  w i t h  o u r  O f f i c e  o n  September 2 5 ,  1 9 8 4 ,  a l l e g i n g  t h a t  
HHb haa n o t  p r o v i d e d  i t  w i t h  t n e  same i n f o r m a t i o n  t h a t  had 
b e e n  g i v e n  t o  o t h e r  o f f e r o r s ,  s i n c e  P r o f e s s i o n a l  Review 
O r g a n i z a t i o n ,  a n d  p r o b a b l y  t h e  awardee, had b e e n  t o l d  
d u r i n g  d i s c u s s i o n s  t h a t  H H S  s o u g h t  a c o n t r a c t  price o f  
a p p r o x i m a t e l y  $ 1 5 , 0 0 0 , 0 0 0 .  I n  a a d i t i o n ,  Flor iaa  Peer 
n e v i e w  a l l e g e d  t h a t ,  d u r i n g  d i s c u s s i o n s ,  H H S  h a d  i n c r e a s e d  
p e r c e n t a g e  g o a l s  f o r  o v e r a l l  r e d u c t i o n  i n  Medicare 
a d m i s s i o n s  t o  1 0  p e r c e n t  a n d  had g i v e n  c o n f l i c t i n g  a d v i c e  
r e y a r a i n g  a p r e f e r e n c e  f o r  proposals  u s i n g  statewide da ta .  
F i n a l l y ,  t h i s  p ro t e s t e r  a l leged  t h a t  t h e  a w a r d e e ' s  p r o p o s e d  
a a m i s s i o n  and  q u a l i t y  o b j e c t i v e s  h a d  n o t  b e e n  p r o p e r l y  
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evaluated: for example, the awardee allegedly had projected 
too high a total of septicemia cases. 

TIMELIvpSS OF PROTESTS 

The threshold issue is whether, as HHS asserts, these 
protests are untimely, either wholly or in part. 

1. The Professional Review Organization's Protest 

We find Professional Review Organization's allega- 
tions that HHS omitte? essential terms from the RFP and 
used evaluation criteria that were not clear and 
understandable to be untimely. Under our Bid Protest 
Procedures, these matters were required to be raised before 
the April 27, 1984 closing date for receipt of initial 
proposals. 4 C.F.R. § 21.2(b)(l) ( 1 9 8 4 ) .  However, they 
were not complained of until July 19, 1984. 

The protester asserts that it could not appreciate 
these improprieties until it saw how the agency misapplied 
the evaluation criteria, citing Informatics, I n c . ,  56 
Comp. Gen. 4 0 2  (1977), 77-1 CPD e a t i c s ,  the 
solicitation included misleading data that the offeror did 
not know about until after it submitted its proposal. In 
the present case, the protester argues that certain 
information should have been--but was not--included in the 
solicitation. This situation obviously is different from - 
the one in Informatics; the issue here clearly is 
untimely. See DATA 100 Corp., B-185844, Oct. 2 1 ,  1976, 
76-2  CPD !I 354. 

Certain other alleaations of Professional Review 
Organization are also untimely. That protester, in its 
July 1 9 ,  1984 letter contended that HHS did not ultimately 
adhere to the evaluation criteria included in the RFP and 
based the award on significant unlisted criteria. The 
protester's only initial elaboration was that selection may 
have been based on a specific versus a general commitment 
to employ minority subcontractors. The protester purported 
to expand on this basis of protest in its October 16, 1984 
response to the agency report, in which it analyzed the 
awardee's proposal and attempted to show that HHS's 
evaluation of it had been deficient in several specific 
respects. We consider the later allegations to be, at 
best, only tangentially related to the initial protest 
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since, as noted above, they concern the awardee's ability 
to meet proposed objectives and use of allegedly 
incomplete or incorrect data. 

New and independent grounds of protest such as 
these had to independently satisfy the timeliness 
requirements of our Bid Protest Proceaures, ana thus haa to 
be filed not later than 10 working days after the basis for 
them was known or should have been known, whichever is 
earlier. - See Tracor Jitco, Inc., B-208476, Jan. 31, 1983, 
83-1 CYD 11 96. Here, the contracting officer states tnat he 
provided Professional Review Organization with a copy of 
the awardea contract before its July 25, 1984 debriefing. 
Additionally, the protester received pertinent portions of 
the awardee's proposal pursuant to a Freeaom of Information 
Act request on or  about August 3, 1984. The protester then 
apparently employed a consultant to analyze the proposal in 
order to supplement its protest. The Professional Review 
Organization did not protest concerning the.content of the 
awardee's proposal or HHS's evaluation of it within 10 
working days of when it receivea either the contract or 
the proposal, but rather waited until its consultant 
reviewed both in detail. As a result, the protests 
concerning the awardee's proposal and hHS's evaluation of 
it are untimely. - See BOOZ, Allen & Hamilton, 63 COrnp. 
Gen. 599 (19&4), 84-2 CPD 11 329; Rapid America Corp., 
6-214664, bec. 2 b ,  1964, 84-2 CPL, 11 696. 

The Professional Review Oryanization asserts that the 
above issues should be considered under the significant 
issue exception to our procedures, since the integrity of 
this congressionally-mandated review of the Nedicare 
program is of widespread interest to the procurement 
community. - See 4 C.F.H. S 21.2(c). ffowever, this basis 
ot protest concerns only the evaluation of a particular 
proposal, and in our  opinion it does not warrant invoking 
the signiricant issue exception. See NDE Technology, Inc., 
B-216419, Sept. 24, 1984, 84-2 CYD IJ 345. 

The protester also complained in its initial protest 
that KHS haa not properly evaluated its experience ana 
physician-sponsored status. After filing of the protest, 
HHS aeDriefed the Professional Review Organization and, in 
its administrative report, expressly responded to these 
allegations. Since Professional Review Organization has 
not mentioned these matters again, we believe it has 
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deciaed not to  pursue them. Accordingly, we w i l l  not 
consiaer these bases of protest .  
- Co., B-212873, Feb. 9, 1984, 84-1 CPb \I lbl, a f f ' a  on 
reconsideration, J u l y  23, 1 9 8 4 ,  84-2 CPD 11 79. 

- See Mercer Electronics 

We d i s m i s s  the above grounds of the f i r s t  protest .  

2 .  Floriaa Peer Review's  Protest 

i. .ariaa Peer Review's pro tes t ,  as  noted above, was 
filed on beptember 25, 1984, more than 2 months a f t e r  the 
award and the p ro te s t e r ' s  debriefing. The f i r m  asser ts  
that  i t  based i t s  protest  on a response to  a Freedom of 
Information Act ( F O I A )  request that  i t  received on 
Septemoer 13, 1984. 

We have considered protests  f i l e a  w i t h i n  10 days of 
receipt of FOIA materials t o  be timely i f  they are based 
en t i re ly  upon tha t  information. Native American hanaqemsnt 
Services, Inc. B-216282, Sept. 17, 1984, 84-2 CPD l/ 304; 
urinltwater Engineering, Inc., tl-209386, Mar. 14, 1463, 83-1 
CPD 11 248. However, ~f a protest  is based upon f ac t s  that  
the protester  is or  should have been aware of before t h e  
F O I A  request, w e  w i l l  consider the protest  untimely. See 
Canberra Industries,  Inc., B-213663, June 22, 1584, 8 4 - 1  
C P D  11 659; Compucorp, B-212533, hay 22, 1384, 84-1 CPD 
11 536. We believe tne b u l k  ot Florida Peer Review's 
protest  is based upon f ac t s  that  i t  was aware of w e l l  
before receipt or' the FOIH materials. 

Specifically,  we f ina the allegation tna t  HHS gave 
v a r y i n g  percentage goals for  reduction of Meaicare 
adrnissions auring discussions untimely. Florida Peer 
Review aoes not attempt to  r e l a t e  t h i s  basis of protest  to 
materials i t  received i n  response to  the F O I H  request. The 
aiscussions i n  question were hela on June 2 8 ,  1984.  The 
protester was informed of the awara on.July 13, 1964 and 
was providea w i t h  a copy of the contract before the 
aeorieting on J u l y  25, 1984, wnen i t  aiscussea t h i s  issue 
w i t h  hHS. Unaer these circumstances, we w i l l  not consider 
t h i s  basis of protest .  

Similarly, the f i r m ' s  protest  concerning H H S ' s  allegea 
preference for  statewide data i s  u n t i m e l y .  T h e  protester 
indicates that  i t  became aware of the prejudicial  e f f ec t  of 
the agency's allegedly conflicting advice when it reviewed 
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t h e  c o n t r a c t  and found t h a t  i t  was based  on l i m i t e d  l o c a l  
d a t a .  S ince  F l o r i d a  P e e r  Review was p r o v i d e d  w i t h  a copy 
of t h e  c o n t r a c t  b e f o r e  i t s  d e b r i e f i n g ,  we a l s o  f i n d  t h i s  
p r o t e s t  b a s i s  u n t i m e l y .  

The a l l e g a t i o n  t h a t  HHS d i d  n o t  p r o p e r l y  e v a l u a t e  t h e  
a w a r d e e ' s  p roposed  a d m i s s i o n  and q u a l i t y  o b j e c t i v e s  a l s o  
was based  upon a r e v i e w  of t h e  c o n t r a c t .  I n  a d d i t i o n ,  t h e  
r e c o r d  s h o w s  t h a t  t h e  a l l e g e d l y  o v e r s t a t e d  number of  
s e p t i c e m i a  c a s e s  was s p e c i f i c a l l y  d i s c u s s e d  a t  F l o r i d a  
Peer Review's  d e b r i e f i n g .  Consequen t ly ,  these b a s e s  o f  
p r o t e s t  a l s o  a r e  u n t i m e l y .  

We dismiss t h e  above  g r o u n d s  of t h e  second p r o t e s t .  

GAO ANALYSIS OF TIMELY ISSUES 

1 .  S e l e c t i o n  i n  Accord w i t h  E v a l u a t i o n  C r i t e r i a  

T h e  P r o f e s s i o n a l  Review O r g a n i z a t i o n  t i m e l y  p r o t e s t s  
t h a t  award was n o t  made i n  a c c o r d  w i t h  t h e  RFP e v a l u a t i o n  
c r i t e r i a .  T h i s  a l l e g a t i o n  is  g e n e r a l l y  unsuppor t ed .  
However, a l t h o u g h  t h e  p r o t e s t e r  was d e b r i e f e d  abou t  
d e f i c i e n c i e s  i n  i t s  o w n  p r o p o s a l  and g i v e n  a copy o f  t h e  
a w a r d e e ' s  c o n t r a c t ,  a s  wel l  a s  p e r t i n e n t  p o r t i o n s  of t h e  
s u c c e s s f u l  p r o p o s a l ,  t h e r e  is no i n d i c a t i o n  t h a t  i t  was 
p r o v i d e d  w i t h  d e t a i l s  of t h e  e v a l u a t i o n .  C o n s e q u e n t l y ,  we 
w i l l  c o n s i d e r  t h i s  g e n e r a l  b a s i s  of p r o t e s t  based  on our  
camera r e v i e w  o f  HHS's r e c o r d s .  -- See Magnolia-Boyd Corp., 
e t  a l . ,  B-214716, O c t .  5, 1984, 84-2 CPC 

T h i s  r e v i e w  i n d i c a t e s  t h a t  each  t e c h n i c a l  e v a l u a t o r  
u s e d  s c o r e s h e e t s  made up i n  a c c o r d  w i t h  t h e  RFP c r i t e r i a  
and n o t e d ,  i n  w r i t i n g ,  weaknesses  and d e f i c i e n c i e s .  T h e  
scores a p p e a r  t o  have  been p r o p e r l y  compi l ed ,  w i t h  t h e  
r e a s o n s  r e l a t e d  to  t h e  e v a l u a t i o n  c r i t e r i a ;  a l l  a r e  
documented. I n  a d d i t i o n ,  prices were e v a l u a t e d  i n  a c c o r d  
w i t h  t h e  RFP formula .  See H a r r i s o n  Sys t ems ,  L t d ,  63 Comp. 
G e n .  379 (1984), 84-1 C r y  572 . The a w a r d e e ' s  f i n a l  
t e c h n i c a l  score was s i g n i f i c a n t l y  h i g h e r  t h a n  P r o f e s s i o n a l  
Review O r g a n i z a t i o n ' s ,  and i t s  p r i c e  was l o w e r .  
T h e r e f o r e ,  s i n c e  t h e  p r o t e s t e r  h a s  not s h o w n  t h a t  t h e  
e v a l u a t i o n  was a r b i t r a r y ,  we deny t h e  p r o t e s t  on t h i s  
b a s i s .  
S e p t .  25,984, 84-2 CPD (1 351; D e u e l  and A s s o c i a t e s ,  I n c . ,  

S e e  G e n e r a l  Management Sys t ems ,  I n c . ,  B-214246, 

8-212962, Apr. 2 5 ,  1984, 84-1 CPD 1 477. 
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The protester also alleges tnat HHS based the award 
on significant unlisted criteria. A s  noted above, the only 
timely elaboration on this basis of protest was that the 
selection may have been due to the awardee's expressed 
comrnitment to utilizing minority subcontractors. Our in 
camera review indicates that this was not a factor in the 
selectlon. 

2; Meaningful Technical Discussions 

Professional Review Organization also has taken issue 
with HHS's conauct of discussions. First, the firm 
alleges that Hhb did not engage in meaningful discussions, 
pointing out its deficiencies and requesting appropriate 
intormat ion. 

When an agency conaucts discussions with firm in the - 

competitive range, it must make these discussions 
meaningful. Kaytheon Co., 54 Comp. hen. l b 9  ( 1 9 7 4 ) ,  74-2 
CPD N 137. However, the content and extent of discussions 
in a given case are matters ot judgment, primarily for 
determination by the agency involved and not subject to 
question by our Office unless they are clearly without a 
reasonable basis. Stewart & Stevenson Services, Inc., 
B-213949, Sept. 10, 1984, 84-2 W ~ J  11 268. AS a general 
rule, negotiators should be as specific as practical 
consiaerations will permit in advising offerors of the 
corrections required. - Id. 

The record here indicates that extensive written and 
oral discussions were conducted with Professional Review 
organization and the other offerors. Further, the scores 
given tne proposals inaicate that the most significant 
difference between the awardee's and the protester's 
proposals was with regard to aamission and quality 
objectives. The record shows that HHS conducted extensive 
written and oral discussions, pointing out deficiencies and 
weaknesses on all of the objectives. We cannot conclude 
that HHb's discussions with the Professional Review 
Organization were not meaningful. - See Canaveral Port 
Services Inc; et al., 8-211027.3, Sept. 2 6 ,  1984, 84-2 CPL 
li 358 at 21-22.  
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3. P r i c e  D i s c u s s i o n s  

P r o f e s s i o n a l  Review O r g a n i z a t i o n  a l so  a s se r t s  t h a t  
i r r e g u l a r  p r o c e d u r e s  were f o l l o w e d  d u r i n g  p r i c e  
d i s c u s s i o n s .  I n  t h i s  r e g a r d ,  t h e  protester  a l l e g e s  t h a t  
b e c a u s e  H H S  t o l d  it t o  "lower i t s  b u d g e t  to  $lS,OOO,OOO," 
it t h e r e f o r e  r e d u c e d  i t s  D e s t  a n a  f i n a l  o f f e r  t o  l u s t  
below t h a t  amount .  P r o f e s s i o n a l  Review O r g a n i z a t i o n  
a l l e g e s  t h a t  a s imi la r  goal was n o t  aisclosea t o  t h e  other  
o f f e r o r s  a n d  c o n t e n d s  t h a t  t h i s  c o n s t i t u t e s  a n  
impermissible a u c t i o n  u n d e r  t h e  Federal A c q u i s i t i o n  
R e g u l a t i o n  (FAR), 4 8  Fed. S 1 5 . 6 1 0 ( d ) ( 3 ) ( i ) ( 1 9 8 4 ) .  

a u c t i o n  t e c h n i q u e s ,  maae i n  t h e  protester ' s  l e t t e r  o f  
O c t o b e r  1 6 ,  1984,  are u n t i m e l y .  We be l i eve ,  however ,  t h a t  
t h e y  a re  a n  e l a b o r a t i o n  of t h e  o r i g i n a l  protest  c o n c e r n i n g  
i r r e g u l a r  p r ice  d i s c u s s i o n s .  We t h e r e f o r e  w i l l  c o n s i d e r  
them. 

HHS asserts t h a t  t h e  a l l e g a t i o n s  c o n c e r n i n g  u s e  o f  

HhS s t a t e s  t h a t  P r o f e s s i o n a l  Review O r g a n i z a t i o n  was 
t o l d  t h a t  $ 1 5 , 0 0 0 , 0 0 0  was a f a i r  a n d  r e a s o n a b l e  price for  
i ts  proposal, b u t  t h a t  i t  could s u b m i t  a best and f i n a l  
o f f e r  a t  w h a t e v e r  pr ice  i t  deemed appropriate.  The 
p ro tes te r ,  however ,  a r g u e s  t h a t  i t  b e l i e v e d  it had t o  meet 
t h e  $ 1 5 , 0 0 0 , 0 0 0  f i g u r e  t o  be e l i g i b l e  f o r  f u r t h e r  
c o n s i d e r a t i o n .  

we h a v e  r e v i e w e d  HHS n o t e s  o n  t h e  o r a l  a i s c u s s i o n s ,  
which i n d i c a t e  t h a t  v a r i o u s  aspects of P r o f e s s i o n a l  Review 
O r g a n i z a t i o n ' s  price were d i s c u s s e d  and  f u r t h e r  s t a t e :  

"13. F i x e a  P r i c e  C o n t r a c t ;  O f f e r o r  n e e a s  t o  
a d l u s t  o b j e c t i v e s ;  a r o u n d  f i g u r e  of a b o u t  
$15 ,000 ,000 would l i k e  t o  be s e e n . "  

I t  is  e n t i r e l y  p r o p e r  f o r  a n  a g e n c y  to  d i s c l o s e  i t s  pr ice  
goa l  d u r i n g  n e g o t i a t i o n s  as a tool f o r  r e a c h i n g  a f a i r  
and r e a s o n a b l e  price. I k a r d  M a n u f a c t u r i n g  C o . ,  6 3  Comp. 
Gen. 239 ,  241 ( 1 9 8 4 ) ,  84-1 CPD 11 266 a t  4; G r i g g s  and 
Associates, Inc. ,  B-205266, May 1.2, 1982,  82-1 CPD N 458. 
A l t h o u g h  FAR, 4 8  C.F .R .  S 1 5 . 6 1 0 ( d ) ( 3 ) ( i ) ,  p r o h i b i t s  
a u c t i o n  t e c h n i q u e s  s u c h  as " i n d i c a t i n g  t o  a n  offeror a 
cos t  o r  pr ice  t h a t  i t  m u s t  meet t o  o b t a i n  f u r t h e r  
c o n s i d e r a t i o n , ' '  t h e  protester h a s  t h e  b u r d e n  of p r o v i n g  
t h a t  t h i s  p r o h i b i t i o n  was v i o l a t e d .  - I d .  
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I n  t h i s  case, we b e l i e v e  t h a t  t h e  best e v i d e n c e  of 
w h a t  was a c t u a l l y  communicated t o  P r o f e s s i o n a l  Review 
O r g a n i z a t i o n  is  HhS'S c o n c u r r e n t  n o t e s  on  t h e  
d i s c u s s i o n s .  I n  o u r  o p i n i o n ,  t h e  comment ' ' a  round f i g u r e  of  
about $15,OOG,UOO would l i k e  t o  be s e e n "  does n o t  
r e a s o n a b l y  convey t h a t  a n  o f f e r o r  m u s t  meet t h i s  p r i ce  to  
be f u r t h e r  c o n s i a e r e d .  Even t h e  p r o t e s t e r  does n o t  s a y  
t h a t  i t  was to ld  d i r e c t l y  t h a t  i t  had t o  lower its pr ice  to 
$15,uOO,OOO, b u t  ra tner  a r g u e s  t h a t  t n i s  was i m p l i c i t  trom 
t h e  n e g o t i a t i o n s .  Under these c i r c u m s t a n c e s ,  w e  c a n n o t  
c o n c l u d e  t h a t  a n  a u c t i o n  o c c u r r e d .  

Flor ida P e e r  Review also p r o t e s t s  t h e  price 
d i s c u s s i o n s ,  c o n t e n a i n g  t h a t  i f  it had been  a d v i s e d  of t h e  
$15,00O,OOb g o a l ,  it would have r e v i s e d  its t e c h n i c a l  
p r o p o s a l ,  i n  w h i c h  it p r o p o s e d  t o  r e v i e w  100 p e r c e n t  of 
Medicare a d m i s s i o n s ,  and t h e r e b y  would  have  s i g n i f  r c a n t l y  
lowered i t s  $20,593,200 p r i c e .  F l o r i d a  Peer Review 
s u g g e s t s  t h a t  H H S  a l so  p r o v i d e d  t h e  awardee  w i t h  s imilar  
i n f o r m a t i o n  o n  t h e  $15,000,000 g o a l ,  r e s u l t i n g  i n  disparate 
and p r e j u d i c i a l  t r e a t m e n t .  

Al tnough HHS c o n t e n d s  t h a t  t h i s  p ro t e s t  basis is 
u n t i m e l y ,  F l o r i d a  Peer Review s t a t e s  t h a t  it became aware 
of t h i s  bas i s  or  protest  when i t  received a copy of t h e  
P r o f e s s i o n a l  Review O r g a n i z a t i o n ' s  p ro tes t  i n d i c a t i n g  t h a t  
i t  had b e e n  in to rmed  of t h i s  amount o n  September  13, 1984 
i n  t h e  r e s p o n s e  t o  i t s  FOIA r e q u e s t .  HHS asserts t h a t  it 
is  i n c o n c e i v a b l e  t h a t  t h e  two pro tes te rs  d i d  n o t  d i s c u s s  
t h i s  matter ear l ie r ,  b u t  h a s  o f f e r e d  no p r o o f .  he 
therefore  w i l l  r e s o l v e  any  d o u b t  as t o  t i m e l i n e s s  i n  t h e  
p r o t e s t e r ' s  f a v o r .  
B-213599.2, Feb  15, 1984, 84-1 CYD 11 207. 

- S e e  B L i l d e r ' s  S e c u r i t y  Hardware, I n c . ,  

HAS'S n o t e s  o n  t h e  o ra l  d i s c u s s i o n s  i n c l u d e  t h e  
f o l l o w i n g  conunents r e l a t i n g  t o  F lor ida  Peer f lev iew's  p r i c e :  

"tiHS h a s  a b u d g e t .  Th ink  about some 
a l t e r n a t i v e s  i n  r e d u c i n g .  . . . You are t h e  
o n l y  o f f e r o r  who w i s h e s  t o  g o  o n  100 p e r c e n t  
r e t r o s p e c t i v e  r e v i e w  t o  o u r  knowledge.  Think  
o f  w h a t  t h e  RFP requires. . . .'I 

k e  b e l i e v e  Florida Peer Review was a d e q u a t e l y  a p p r i s e d  by 
t h i s  and other  aocumented  s t a t e m e n t s  t h a t  i ts  l e v e l  of 
e f f o r t  a n a  price were h i g h .  The bu rden  is  o n  of fe rors  t o  
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f u r n i s h  s a t i s t a c t o r y  r e s p o n s e s  a f t e r  d i s c u s s i o n s  are 
conduc ted .  
Dee. 4, 1984,  84-2 CPL, (1 6 ~ 1 .  here, i t  is a p p a r e n t  t h a t  
F lo r ida  Peer Review decided t o  c o n t i n u e  i ts  100 p e r c e n t  
r e v i e w  approach d e s p i t e  w h a t  i t  was t o l d  i n  d i s c u s s i o n s .  
A l s o ,  t h e  KFP c l e a r l y  i n d i c a t e d  t h e  i m p o r t a n c e  of pr ice  
i n  award s e l e c t i o n .  

- See Phoenix  S a f e t y  Associates L t d . ,  B-216504, 

F u r t h e r ,  w e  have  h e l d  t h a t  u n d e r  appropriate  
c i r c u m s t a n c e s  a n  a g e n c y  may disclose a cost  g o a l  t o  o n e  
o f fe ror  w i t h o u t  c o n a u c t i n g  s imilar  d i s c u s s i o n s  w i t h  a l l  
o f fe rors .  See Bank Street  College of E d u c a t i o n ,  63  Comp. 
Gen. 393, 410-411 ( 1 4 8 4 ) ,  84-1  CPD (il 607 a t  23. T h e r e  is 
no r e q u i r e m e n t  t h a t  a n  agency  ho ld  t h e  same k i n d  of 
d e t a i l e d  a i s c u s s i o n s  w i t n  a l l  offerors  when t h e  weaknesses  
o r  d e f i c i e n c i e s ,  i f  a n y ,  i n  t n e i r  proposals may v a r y .  - Id. 

I n  t h i s  case, HHS asserts and t h e  record s u b s t a n t i a t e s  
t h a t  i t  d i d  n o t  m e n t i o n  t h e  $15,OOO,OOU f i g u r e  to  other 
o f f e ro r s  b e c a u s e  t h a t  f i g u r e  would n o t  a p p l y  t o  t h e i r  
p a r t i c u l a r  approaches. Eor example ,  HhS t o l d  t h e  awardee 
t h a t  i t s  s t a f f i n g  appeared too low and t h a t  i ts price 
"would have  t o  i n c l u d e  t h e  accompl i shmen t  of a l l  objec- 
t i v e s . "  The awardee s t a t e s  t h a t  i t  r e s p o n d e a  t o  these 
d i s c u s s i o n s  by s i g n i f i c a n t l y  i n c r e a s i n g  i t s  l e v e l  of e f for t  
and p r i c e .  

S i n c e  k'loriaa Peer Review's  i n i t i a l  p r i c e  was 
s i y n i i i c a n t l y  h i g h e r  t h a n  $lS,OOO,OOO, w h i l e  P r o f e s s i o n a l  
Review O r g a n i z a t i o n ' s  pr ice  was v e r y  close to  t h i s  amount, 
w e  ao n o t  D e l i e v e  t n a t  e i t h e r  protester was prejudice0 by 
t h e  men t ion  of a cos t  g o a l  to  o n l y  t h e  l a t t e r  i n  
d i s c u s s i o n s .  

4 .  D i f f e r i n g  Goals for  R e d u c t i o n  of Admiss ions  

On October 3 1 ,  1984,  as n o t e a  above ,  P r o f e s s i o n a l  
Review O r g a n i z a t i o n  protested t h a t  F lo r ida  Peer Review had 
been  told d u r i n g  d i s c u s s i o n s  t h a t  it s h o u l d  a t tempt  t o  
a c h i e v e  a 10  p e r c e n t  r e a u c t i o n  of Medicare a d m i s s i o n s  
i n s t e a d  of t h e  4 .5  to  5 p e r c e n t  r e d u c t i o n  t h a t  had been 
communicated t o  i t  i n  d i s c u s s i o n s .  The  protester i n d i c a t e s  
t h a t  it would have  endeavored  to  meet t h i s  g o a l  i f  i t  haa 
been  t o l d  of it .  
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HhS a r g u e s  t h a t  t h i s  s u p p l e m e n t a l  p r o t e s t  is 
u n t i m e l y ,  q u e s t i o n i n g  w h e t h e r  t h e  P r o f e s s i o n a l  Review 
O r g a n i z a t i o n  f i r s t  h e a r d  o f  F lor ida  Peer Rev iew ' s  
c o n t e n t i o n s  r e g a r d i n g  a 10 p e r c e n t  r e d u c t i o n  a t  t h e  b i d  
p r o t e s t  c o n f e r e n c e  a t  o u r  O f f i c e .  However, HhS c a n n o t  
p r o v e  t h a t  t h e  protester  knew or s h o u l d  have  known o f  t h i s  
Dasis of p r o t e s t  ea r l ie r .  N e  therefore  a g a i n  w i l l  r e s o l v e  
d o u b t  as  t o  t i m e l i n e s s  i n  t h e  p ro tes te r ' s  f a v o r .  - See 
B u i l d e r ' s  S e c u r i t y  Hardware, s u p r a .  

HHb d e n i e s  t h a t  it made any s u c h  s u g g e s t i o n  t o  
F l o r i d a  Peer Review, and t h e  a g e n c y ' s  n o t e s  on  t h e  
d i s c u s s i o n s  ao n o t  i n c l u d e  any  s u c h  s t a t e n t e n t .  The 
protester  h a s  s u b m i t t e a  a n  a f f i d a v i t  i n d i c a t i n g  t h a t ,  
a u r i n y  a l u n c h  b reak ,  i t s  r e p r e s e n t a t i v e  was a s k e d  whe the r  
t h e  proposal c o u l d  have  10 p e r c e n t  o r  more impact. W e  
woula n o t  i n t e r p r e t  t h i s  as  a demand t h a t  a 1(1 p e r c e n t  
r e d u c t i o n  be a c h i e v e d ,  b u t  r a t h e r  as a q u e s t i o n ,  i.e., 
w h e t h e r  t h e  p r o p o s a l  c o u l d  a c t u a l l y  p r o d u c e  a 10 p e r c e n t  
impact. I n  any  case,  b e c a u s e  t h e  o n l y  e v i d e n c e  of r e c o r d  
is t h e  c o n f l i c t i n g  s t a t e m e n t s  o f  t h e  p r o t e s t e r  and t h e  
a g e n c y ,  w e  w i l l  accept t h e  a g e n c y ' s  d e n i a l  t h a t  t h i s  
d i s c u s s i o n  took place. American I n t e r n a t i o n a l  Ren t  A Car, 
B-215018, Sept .  25, 1984,  84-2 CPD 11 354. F u r t h e r ,  hHS d i d  
n o t  d i s c u s s  a 10  p e r c e n t  g o a l  for r e d u c i n g  a d m i s s i o n s  w i t h  
t h e  awardee, w h i c h  s t a t e s  t h a t  i t s  d i s c u s s i o n s  w i t h  HHS and 
i ts  proposal were based  upon t h e  saiiie 4 . 5  t o  5 p e r c e n t  goal 
t h a t  was g i v e n  t o  t h e  protester .  C o n s e q u e n t l y ,  w e  f i n d  no 
merit i n  t h i s  basis of protest .  

F i n a l l y ,  P r o t e s s i o n a l  Review O r g a n i z a t i o n  a l l e g e s  
t h a t  o n  J u l y  13 ,  1984, H H S  t o l d  it  t h a t  awara would n o t  be 
made u n t i l  J u l y  1 6 ,  1484,  and t h a t  a l l  p r o p o s a l s  were 
c o m p e t i t i v e .  Later t h a t  a a y ,  H H S  announced t h a t  t h e  
c o n t r a c t  had Deen awarded. h h i l e  Hhb h a s  n o t  d e n i e d  t h i s  
a l l e g a t i o n ,  w e  f i n d  i t  a t  best a procedural d e f i c i e n c y  
t h a t  n e i t h e r  v i o l a t e a  any r e g u l a t i o n  n o r  p r e l u d i c e d  t h e  
p ro tes te r .  

CONCLUSIOE( 

I n  view o f  t h e  f o r e g o i n g ,  b o t h  protests  are  d i s m i s s e d  
i n  p a r t  and a e n i e d  i n  p a r t ;  t h e  P r o f e s s i o n a l  Review 
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Organization's claim for bia preparation costs is a l so  
denied. - See Mechanical Equipment Co., Inc., B-213236, 
Sept. 5, 1964, &4-2 CPD 256. 

General Counsel 

.. 
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