. THE COMPTROLLER GENERAL <
. OF THE UNITED B8TATES A

WASHINGTON, D.C. 20548

DECISION

FILE: B-217067 paTe: April 5, 1985

MATTER OF: CD Systems, Inc,

DIGEST:

GAD cannot question Army's decision to
exclude protester's best and final proposal
from the competitive rang=s of a procurement
for an effective insect repellent formulation
given the Army's concerns about the
protester's description of two chemicals in
its proposal; conseguently, facts that pro-
tester's initial technical proposal was in
compatitive range and that protester proposed
lower cost (compared with other awardees) to
do work ware not significant,

Ch System, Inc., (CDS), protests its failure to receive
a researcu contract award under reguest for proposals (RFP)
No, DAMD17-84-R-0056 issued by the Department of the Army
for a "Controlled-Release Personal Use Arthropod Repellent
Formularion."

We deny the protest,

The RFfP described three phasas of work effort referred
to as: Phase I (development of "Prototypa repelleat effec-
tive for 12 hours or more"); Phase II (those contractors
suomitring the best prototypes in Phase 1 were to provide
proposals for developing advanced prototypes); and Phase III1
(Phases II advanced prototype to be schediled for full scale
development). CDS claims that its price for the worXx was
significantly lower than at least one of the successfal
offarors and that CDS's proposal, which CD3 alleges was of
acceptable technical merit, should, therefore, hava been
acrepted,

Following receipt of initial prooosals in June 1984,
Lz Avmy sStates that a Source Seleciion Board (SS8)

"reviayed, analyzed, and scored" all the eight proposals
recaival,  In July 1984, the SSB detarminad that sa2ven of
Ehe elght proposals (including the ons subaivtrad by CDS)
"ghontt bhe dincluded ia the coapertitive raage” £o- the
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The Army states that discussions were then conducted
with CDS and the other compatitive-range offerors. Follow-
ing discussions, best and firal offers were received fronm
these offecors, Final offers were then evaluated, and the
SSB reconvenead and recomunzaded awards to all offerora egcept
CDS and anoithaer concern., As to the reason why CD3's pro-
posal was not accepted for award, the Army states that CDS's
best and final proposal was "determined to be technically
unacceptavle.”

CDS has raisad several issues about the propriety of
the technical evaluation, Béf> @ considering those issues,
we Observe that 1t 1s nok the F nction of our Office to
evaluate technical proposals; ynsagquently, the determina-
tion of the relative morits oF a proposal, particualarly with
respecht to technical consideration, is prlmaﬂlly a matter of
procuring agency discretion, and the exercise of that
discretion will not be disturbed unless it is shown by the
protester to be arbitrary or in violation of the procurement
laws or regulations. Gensral Management Systems, Inc.,
B-214246, Sept. 25, 1984, 84-2 C.P.D. ¢ 351.

Technical Evaluation

CDS criticizes the Army's technical evaluation.
Specifically, CDS argues that: (1) the Army misinterpreted
CDS's proposal concerning "continuous repellent release,”
the use of a certain chemical and the use of "mineral
spirits”; and (2) the Army iwmproperly criticized CDS's prior
research efforts for the Army and CDS's "microencapsulation
technology."

As to the parts of CDS's proposal involving disputed
interpretations, CDS's proposal provided:

Repellent release:

"to release the aqueous solution from the ‘dry
particle' it is only necessary to apnly sheer stress,"

Chemical formulation:

"CDS ayrees to delate the incorporation of (a2 proposed
civeoicall from its final canldidarte archropod foraalarions
pfuujuwﬂ aunlar a subsego=nt contract,”
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The Army intevpreted these provisions of TDS's proposal
as follows:

Repzllent release:

"The proposed repellent formulation, in
order to provide continuous repellent
release, would reguire rubbing the treated
skin areas throughout the 12-hour period -~
this was judged to be impractical for use by
military persoannel.”

Chemizal focrmulation:

"The Source EBvaluation Board rejuested
that the proposed formulation no:t include
[the proposed chemicall yet the contractor
responded that they would intend to use
[that chemical] in Phase I but not in the
final formulations."

Mineral spirits:

"The proposed use of mineral spirits in
the formulation was questioned because of its
potential toxicity to humans and its increase
to the flammability of the product."”

CDS argues thatb the Army erroneously interpreted CDS's
repellent release description and that an individual would
not have to rub the treated skin areas throughout the
12-hour period to obtain protection., Nevertheless, we
cannot conclude that the Armv unreasonably interpreted this
provision since CDS specifically stated that rubbing (sheer
stress) was necessary to relzase the formulation and no time
limit was placed on the releas= time,

Concerning the use of the proposed chemical, CDS argues
that its use of the word "cortract" in the phrase--"final
candidate . . . formulaticns produced under subseguent
contract"-~-could only mean the Phase I contract, not the
Phase II contract as the A-ay Sujgast and that CDS was
cl=arly conforalngy to the Acny's reguait not to use this
suskbance in Phase I as the Army hal reguested, Neverthe-

’;
zrd  "subsequent,"
1 n

lang, glven the ocrdinary me

whicoh CDS acknowladjyas to be "rollowing” - -in other wonds, a
convract following Prias T, nam=ly: a Phas=2 11 oo lakac
conirack, we cananhk faolr tne gt cprating this
part 2f CNDS's progosal as ir
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Finally, as to mineral spirits, CDS argues that the
Army should have accepted its assdarances that CDS would
ensiars that toxicity anl flammab®ility woald not be increase?
even though C0S did not commit itself to the eliminatlion of
this substance. Nevertheless, the protester has not shown
that the Army's technical judgment concacning CDS's implicik
resarvation to continue use of mineral spirits is in error,

As to the Aray's alleged improper criticism of Chs's
"microencapsulation technology,"” we consider CDS's com-
ments as evidenning a difference of techanlcal opinion
betwaen CDS and the Army over the accephability of that
technology. This dispute does not mean, howewver, that the
Arny's position has been shown to be unresasonable by the
protester under our review standard. Although CDS assorts
that other offerors' proposed use of this technology was
found acceptable, this assertion does not mean that CDS's
own version of this technology stould be considered
acceptable. As to CDS's prior research efforts, the Arny
apparently intended its comments to be a statement of
fact--that CNDS had not developed an acceptable product--
rather than a criticism of CDS's research efforts for, as
CDS recognizes, no other firm has developed an acceptable
product.

Non-Technical Issues

CDS has raised other issues relating to the Army's
evaluation of CNDS's proposals in the areas of subcon-
tracting, facilities, and cost. Also, CDS alleges that the
Army failed to meaningfully discuss some of the criticisms
of CDS's proposal.

Subcontracting

The Army noted that "many Xey elements [of CDS's pro-
posall] . . . will not be done by CDS but will be subcon-
tracted elsewhere." As to facilities, the Army noted that
"CDS's proposed facilities are guite small." 1In reply, CDS
argues that the Arn,'s finlings constituted, in effect, a
finding of nonresponsibility whizh should have been referced
to the Small Busin=is Adminls catinn (8BA) for decision.

Chs also argues that ity subhoonbractor--now its parent con-
pany after a recent cocpat '« anmisitring by the
subhroatracior--has alegiia Fa 1 isiea,

A prooaTiag atgenty meys poonesly maks usa of
resooas il ey craT ara T can st iy as Droposal o evaluation
SRR TR RE RS T 125 ans M I PR S AT PR TR R P



3-217267 ‘ . >

ratings in these areas constitute findings involving
responsibility which, in the case of small business, may be
for referral to the SBA in appropriate circumstaaces. Numax
Electronics Inc., B-210266, May 3, 1983, 83-1 C.P.D. ¥ 470.
Nevertheless, to the extent that the Army lessened

CPS's rating merely because of CDS's proposal to use a sqb—
contractor and did not consider the subcontractor's propose
facilities, we think this was improper since it is well-
established that needed resources may be obtalined through
subcontracting. See, for example, Federal Acquisition
Regulation, 48 C.F.R. § 9.104-1(f) (1984).

But, given the Army's above criticisms of CDS'
technical approach, which involved "methodology"--the most
important technical factor--we cannot conclude that CDS has
shown that its proposal should have been considered eligible
for award even if it should have received a higher rating
under the "Facilities" evaluation factor of the RFP.
Although CDS notes that its initial technical proposal was
considered to be "acceptable"--that is, in the competitive
range for the procurement--the Army insists that it subse-
quently determined CDS's proposal to be technically
unacceptable because of the above technical criticisms. CDS
argues that the Army's position is inconsistent with its
initial finding concerning CDS's proposal. We disagree.

A procvuacring agency may revise its competitive range
decision, eliminating from the range a proposal formerly
considarad to be within, if discussions reveal that the pro-
posal no longer has a reasonable chance of acceptance; in
this event, the offeror submitting the proposal need not be
provided with an opportunity to submit a revised proposal.
Pettibone Texas Corp., B-209910, June 13, 1983, 83-1 C.P.D.

——— e e e i et s
T 649,

Ragarlless of the adjectives the Army used in
describing CDS's proposal, it is clear from the S32 narca-
tive conceraing the evaluation of best and final prowvis:ls
that the Arny evaluators regarded CDS's final prjgjsq‘ as
being technically unacceptable as of that time,

Chs notas that the coacarcas found ia the Aray's fiaa

evaluarinn of CO3's proposal are also found in the initiz?
evatiationg of Chy's proposal. W2 do no: finl this
inconslatont with i view that CD3's final tecrisal pro-
posit o was unacuezotanhlae, The Army appara2ntly expeotal thal
in dis sl with Chs Frhat CO3's proposal daficisncies
woitd e roneliad; howevoer, In thae Avamy's view, Chs did =



correct its deficiencies through discussions and its final
offer was therefore found to be unacceprable because of
these continuing concerns,

We have already conclude:d that the Avray's conclusions
about, or interpretation of, CD3's proposal regarding the
use of the proposed chemical and the use of mineral spirits
are not legally objectionable. Moreover, both these
concerns were specifically discussed with CDS. Although it
appears that the "repellent release" concern (and possibly
other proposal concerns) were not discussed with CDS, we
canndt question the Army's ultimate decision to exclude
CN3's proposal from the compestitive range given 1ts reason-
able concerns about CDS's discussion 0f the proposzad
chemical and mineral spirits since these were substantive
concarns obviously affecting the accephtability of CDS's
progased formulation, Conseguently, the Army's appacent
failure to have meaningful discussions concerning other
perceived deficiencies in CDS's proposal was not
significant.

Given the proper exclusion of CDS's proposal based on
technical reasons, CDS's lower proposed cost simply is not
relevant., As we said in 52 Comp, Gen. 382 (1973) at pag=
383 :

"We do not believe that 10 U.S.C,
23C4(g) requires that price must be
considered in all instances in deteraining
whit proposals are in a competitive range.

To acoord sucn an interpretation to the law
would place procurement officials in the
unceasonable position of having to coanslider
the price proposals of all offerors, no
matter how deficient or unacceptable the
accompanying technical proposals might be.

W2 do not believe that Congress intended such
a result. Rather, 1t seems to us that
Congress wanted to insure that the prices
propossaed by . . . offerors who submit accepi-

abhl= proposals woald be considered prioc to

th= making of ayvards to higher priced offer-
Ors 0 thir D2 L, 0F technical considerations
A . "
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Harry R. Van Cleve
General Counsel





