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1 .  When, in a negotiated procurement, an 
offeror proposes conditions that were not 
contemplated by the solicitation, the 
normal procedure is for the agency to seek 
clarification. The agency need not do so, 
however, when the conditions did not appear 
in the initial proposal and were not 
discussed, but rather appeared for the 
first time in a best and final offer. 

2. When, in a best and final offer, an offeror 
attempts to condition prices on the dollar 
amount of delivery orders, rather than 
provide tne fixed prices contemplated by 
the solicitation, it is reasonable for the 
contracting agency to add an amount that 
represents the price impact of the 
conditions sought to be imposed by the 
offeror. Protest is denied, where the 
offeror's price is no longer low if the 
condition is evaluated using the amounts 
suggested by the offeror. 

3 .  k firm's ability to perform is a matter of 
responsibility, and GAO will not review an 
affirmative determination of responsibility 
unless the protester shows posslble traud 
or bad faith on the part of contracting 
officials or alleges that the solicitation 
contains definitive responsibility criteria 
tnat have been misapplied. 

4 .  Whether a proposed awardee will perform 
in accord with all of the terms of a 
solicitation is a matter of contract 
administration. This is, therefore, the 
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responsibility of the contracting agency 
and is not encompassed by GAO's bid protest 
function. 

Advanced Structures Corporation protests the 
evaluation of its price by the Naval Regional Contracting 
Center, Philaaelphia, Pennsylvania, under request for 
proposals (RFP) No. N00140-84-R-0054. The firm contenas 
that it is entitled to award of a contract for the 
acquisition of materials necessary for ship overhaul, 
including honeycomb bulkhead partition material. 
Advanced Structures also alleges that the apparent 
successful offeror, Inland Marine Industries, is 
"nonresponsive" because it does not intend to perform in 
accord with the solicitation. 

We dismiss the protest in part and deny the 
remainaer . 1 /  - 

del 
inc 

This is a 3-year, indefinite-quantity contract with 
ivery oraers to be placea as neeaed. The solicitation 
iudes estimated. quantities for each year of the 

contract and requests unit ana extended prices for various 
line items. A single award is to be maae to the iowest 
acceptable offeror, 

The solicitation provides for delivery orders of at 
least $15,000; however, tne government reserves the right 
to place orders of lesser amounts so long as the total of 
such oraers does not exceed $50,000. The solicitation 
also establishes maximum delivery order limitations of 
$ 2 ~ 6 , 0 0 0 ,  $22u,OOO, and $240,OG0, respectively, for tne 
first, Second, and third contract years and provides that 
the contractor is not required to honor oruers aggregating 
more than these amounts. Additionally, the solicitation 
establishes an overall contract minimum of $500,000 ana 
maximums of $2,350,000,  $2,5GO,OOO, ana $2,675,000,  
respectively, for  the first, second, and third contract 
years. 

Of the best and final offers submitted on August 16,  
1964 ,  Advanced Structures' was the lowest. Those in the 
competitive range were as follows: 

- I / '  Advanced Structures further protests that tne proposal 
of the tnird iow offeror, Skyline Proaucts Inc., was late 
and not for consideration. Since the bavy agrees with the 
protester, we have not consiaered this issue. 
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Advanced S t r u c  t u re s $ 2 , 5 1 3 , 6 9 3  

I n l a n d  M a r i n e  $2 ,727 ,979  

S k y l i n e  P r o a u c t s  $ 2 , 9  59,806 

Jamestown Metal $4 ,124 ,169 

Advanced S t r u c t u r e s ,  however ,  d i d  n o t  m e r e l y  s u b m i t  
t h e  r e q u e s t e d  u n i t  and  e x t e n d e d  prices. R a t h e r ,  i t  
c o n a i t i o n e d  i t s  pr ice  upon t h e  d o l l a r  amount of i n d i v i d u a l  
d e l i v e r y  orders t o  b e  p l a c e d  u n d e r  t h e  c o n t r a c t :  

D e l i v e r y  O r d e r  Pr ice  B r e a k  L i s t  

$15G,OOO a n d  a b o v e  

$75 ,000 t o  $150,000 

$35,001 t o  $ 7 5 , 0 0 0  

$15,001 to $ 3 5 , 0 0 0  

$ 1 t o  $ 1 5 , 0 0 0  

See prices i n  
s o l i c i t a t i o n  
s c h e d u l e  

Add 10% to 
D e l i v e r y  O r d e r  
Amount 

Add 15% to 
D e l i v e r y  Oraer 
Amount 

Add 35% t o  
D e l i v e r y  O r d e r  
Amount 

Add 60% to 
D e l i v e r y  Oraer 
Amount 

The Navy had n o t  p r e v i o u s l y  d i s c u s s e d  t h i s  matter w i t h  
Advanced S t r u c t u r e s ,  and  n o  o t h e r  o f f e r o r  s u b m i t t e d  p r i c e s  
except o n  a f i x e d - p r i c e  b a s i s  f o r  e a c h  l i n e  i t e m .  
A c c o r d i n g l y ,  t h e  Navy e v a l u a t e d  Advanced S t r u c t u r e s '  
proposal by a d d i n g  3 5  p e r c e n t  t o  its q u o t e d  price.  As a 
r e s u l t ,  t h e  f i r m ' s  t o t a l  e v a l u a t e d  p r ice  was $3,393,486--  
no l o n g e r  l o w .  

The Navy c o n t e n d s  t h a t  b e c a u s e  t h e  s o l i c i t a t i o n ' s  
minimum d e l i v e r y  o r d e r  is $15,000 and b e c a u s e  most of t h e  
d e l i v e r y  o r d e r s  i s s u e d  u n d e r  t h e  p r e v i o u s  c o n t r a c t  for  t h e  

I 
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same r e q u i r e m e n t  were for  less t h a n  $ 3 5 , 0 0 0 ,  t h i s  
e v a l u a t i o n  m e t h o d  was appropr ia te .  T h e  Navy i n d i c a t e s  
t h a t  i t  also e x p e c t s  to  i s s u e  r e l a t i v e l y  small d e l i v e r y  
o r d e r s  u n d e r  t h e  new c o n t r a c t .  

A f t e r  t h e  c l o s i n g  d a t e  f o r  best a n d  f i n a l  o f f e r s ,  
Advanced  S t r u c t u r e s  s o u g h t  t o  r e v i s e  i t s  proposal by  
t e l e g r a m  d a t e d  A u g u s t  2 3  a n d  b y  l e t t e r  d a t e d  A u g u s t  2 4 ,  
lYb4.  I n  t h e  t e l e g r a m ,  Advanced  S t r u c t u r e s  a s k e d  t o  
c h a n g e  a l l  p e r c e n t a g e s  i n  i t s  " P r i c e  Break L i s t "  t o  10 
p e r c e n t .  I n  t n e  l e t t e r ,  Advanced  S t r u c t u r e s  asKed t o  
d e l e t e  e n t i r e l y  t h e  c o n d i t i o n s  a n d  p e r c e n t a g e s  s e t  f o r t h  
i n  t h i s  l i s t .  T h e  c o n t r a c t i n g  o f f icer  re jec ted  b o t h  t h e  
telegram a n d  t h e  l e t t e r  a s  l a t e  m o d i f i c a t i o n s .  

The RFP, as amended ,  r e q u e s t e d  o f f e r s  o n  a 
f i x e d - p r i c e  bas i s  f o r  each l i n e  item. T h e  Navy c l e a r l y  
d i d  n o t  a n t i c i p a t e  Advance  S t r u c t u r e s '  proposal for p r i ce  
a d j u s t m e n t s  a c c o r d i n g  t o  t h e  amoun t  of a e l i v e r y  o r d e r s .  
T h e  n o r m a l  p r o c e d u r e  i n  a n e g o t i a t e d  p r o c u r e m e n t  when s u c h  
c o n d i t i o n s  a r e  p r o p o s e d  i s  t o  seek c l a r i f i c a t i o n  f r o m  t h e  
o f f e r o r ,  p o i n t i n g  o u t  t h a t  t h e  HFP d i d  n o t  c o n t e m p l a t e  t h e  
u s e  oi a pr ice  q u a l i f i c a t i o n  p r o v i s i o n .  See Sper r  
U n i v a c ,  B-202813,  Mar. 2 2 ,  1 9 8 2 ,  82-1 C P D T 2 6 4 ,  aYff'd on 
r e c o n s i d e r a t i o n ,  J u l y  7 ,  1 9 8 2 ,  82-2 CPD 11 27.  

Here, h o w e v e r ,  t h e  h a v y  was n o t  r e q u i r e d  t o  r e o p e n  
n e g o t i a t i o n s ,  s i n c e  t h e  c o n d i t i o n  d i d  n o t  appear i n  
Advanceu  S t r u c t u r e s '  i n i t i a l  proposal a n d  had n o t  b e e n  
d i s c u s s e d ;  r a t h e r ,  i t  f i r s t  appeared i n  t h e  f i r m ' s  b e s t  
a n d  f i n a l  o f f e r .  See P a t t y  P r e c i s i o n  P r o a u c t s  C o . ,  
B-182861,  May 8 ,  1 9 7 5 ,  75-1 C P D  11 2 8 6 .  

U n d e r  tnese c i r c u m s t a n c e s ,  w e  b e l i e v e  i t  was 
r e a s o n m l e  for t h e  Navy t o  add a n  a m o u n t  t h a t ,  i n  i t s  
j u d g m e n t ,  r e p r e s e n t e d  t h e  p r ice  impact o f  t h e  c o n d i t i o n s  
t h a t  Advanced  S t r u c t u r e s  s o u g h t  t o  impose. M o r e o v e r ,  w e  
f i n d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  p r o p e r l y  re jec ted  t h e  
p r o t e s t e r ' s  l a t e r  attempts t o  c h a n g e  or d e l e t e  i t s  
c o n d i t i o n a l  p r i c i n g .  

T h e  p ro tes te r  c o n c e d e s  t h a t  e v a l u a t i o n  o n  t h e  b a s i s  
of some a d d i t i o n a l  cost  was a p p r o p r i a t e ,  b u t  d isagrees  as 
t o  t h e  a m o u n t .  Advanced  S t r u c t u r e s  c o n t e n d s  t h a t  t h e  3 5  
p e r c e n t  does n o t  r e f l e c t  t h e  a c t u a l  cost t h a t  t h e  
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g o v e r n m e n t  is  l i k e l y  t o  i n c u r .  A c c o r d i n g  t o  t h e  
protester,  t h e  N a v y ' s  e v a l u a t i o n  f a i l s  t o  c o n s i d e r  t h e  
maximum d e l i v e r y  order a m o u n t s  a n d  f a i l s  t o  i n t e r p r e t  
c o r r e c t l y  t h e  h a v y ' s  p a s t  p u r c h a s i n g  h a b i t s .  I n  i t s  
i n i t i a l  p ro tes t ,  Advanced  S t r u c t u r e s  i n d i c a t e d  t h a t  
a n  a d j u s t m e n t  of n o t  more t h a n  9.6 p e r c e n t  would b e  
appropr ia te ,  b a s e d  upon a p p l i c a t i o n  o f  i ts  proposed 
s u r c h a r g e s  t o  t h e  orders placed d u r i n g  t h e  f i n a l  y e a r  o f  
t h e  p r e v i o u s  c o n t r a c t .  A f t e r  r e c e i v i n g  t h e  N a v y ' s  r e p o r t ,  
Advanced  S t r u c t u r e s  s u g g e s t e d  o t h e r  appropr ia te  p e r c e n t -  
ages, fo r  e x a m p l e ,  i t  c o n t e n a e d  t h a t  t h e  a v e r a g e  d o l l a r  
i n c r e a s e  f o r  a l l  3 y e a r s  of t h e  p r e v i o u s  c o n t r a c t  would 
h a v e  b e e n  10 .47  p e r c e n t  i f  t h e  proposed s u r c h a r g e s  had 
b e e n  i n  e f fec t .  

We c a l c u l a t e  t h a t  if a n y  of t h e  f o r e g o i n g  f i g u r e s  
were u s e a  t o  e v a l u a t e  Advanced  S t r u c t u r e s '  proposal,  i t s  
p r i ce  w o u l d  s t i l l  b e  h i g h e r  t h a n  I n l a n d  M a r i n e ' s .  We 
t h e r e f o r e  d e n y  t h e  p ro tes t  o n  t h i s  basis.  

Advanced b t r u c t u r e s  a l so  protested i n i t i a l l y  t h a t  
I n l a n d  M a r i n e  m i g h t  be i n e l i g i b l e  f o r  award u n d e r  t h e  
Wal sh -Hea ley  P u b l i c  C o n t r a c t s  A c t ,  41 U.S.C. S S  35-40 
( 1 9 S 2 ) .  Advancea  S t r u c t u r e s  appealed t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  I n l a n d  M a r i n e  q u a l i f i e d  as  a 
m a n u f a c t u r e r  u n d e r  t h e  a c t  t o  t h e  D e p a r t m e n t  o f  Labor. 
On F e b r u a r y  2 7 ,  1985 ,  t h a t  D e p a r t m e n t  u p h e l d  t h e  con- 
t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n .  T h u s ,  t h e  c o n t e n t i o n  
t h a t  I n l a n d  b i a r i n e  [nay be i n e l i g i b l e  f o r  award is  w i t h o u t  
meri t .  

F i n a l l y ,  Advanced S t r u c t u r e s  asser t s  t h a t  I n l a n d  
h a r i n e ' s  proposal is  " n o n - r s s p o n s i v e . "  T h e  p ro tes te r  
s t a t e s  t h a t  o n  F e b r u a r y  12, 1 9 8 5 ,  i t  r e c e i v e d  s u p p l e m e n t a l  
i n f o r m a t i o n  i n  c o n n e c t i o n  w i t h  t h e  Wal sh -Hea ley  A c t  appeal 
t h a t  r e v e a l s  t h a t  I n l a n d  M a r i n e  does n o t  i n t e n d  t o  p e r f o r m  
i n  accora w i t n  v a r i o u s  s p e c i f i c a t i o n s .  

A l t h o u g h  Advanced  S t r u c t u r e s  c h a r a c t e r i z e s  t h i s  as 
r e l a t i n g  t o  " r e s p o n s i v e n e s s , "  t h e  a l l e g a t i o n s  a c t u a l l y  
r e l a t e  t o  t h e  f i r m ' s  r e s p o n s i b i l i t y .  See A l a n  Scott 
I n d u s t r i e s  e t  a l . ,  63 Comp. Gen. 610 ( 1 9 8 4 ) ,  84-2 CPD 
11 345.  T h i s  O f f i c e  w i l l  n o t  r e v i e w  pro tes t s  of a f f i r m -  
a t i v e  d e t e r m i n a t i o n s  o f  r e s p o n s i b i l i t y  u n l e s s  t h e  
protester  shows possible  f r a u d  o r  bad  f a i t h  on t h e  p a r t  of 

- 
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contracting officials or alleges that the solicitation 
contains definitive responsibility criteria which have 
been misapplied. 

Additionally, whether Inland Marine will perform the 
contract in accord with all of its terms is a matter of 
contract administration. As such, it is the responsi- 
bility of the contracting agency and is not encompassed by 
our bid protest function. Id. Therefore, this basis of 
protest is dismissed. 

- 

The remainder of the protest is denied. 

General Counsel 
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