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MATTER OF: U n a u t h o r i z e d  u s e  o f  U n i t e d  S t a t e s  Governmen t  
N a t i o n a l  C r e d i t  Card 

DIGEST: G e n e r a l l y ,  t h e  Governmen t  s h o u l d  not p a y  f o r  
u n a u t h o r i z e d  t r a n s a c t i o n s  i n v o l v i n g  t h e  use of a 
U n i t e d  S t a t e s  Governmen t  N a t i o n a l  C r e d i t  Card 
(SF-149)  when ( 1 )  t h e  e x p i r a t i o n  da te  embossed 
o n  t h e  SF-149 p a s s e d  b e f o r e  t h e  t r a n s a c t i o n  oc- 
curred;  ( 2 )  t h e  p u r c h a s e r  was n o t  p r o p e r l y  i d e n -  
t i f i e d  a s  a F e d e r a l  a g e n t  or  employee :  or ( 3 )  t h e  
v e h i c l e  was n o t  p r o p e r l y  i d e n t i f i e d  a s  a n  o f f i -  
c i a l  v e h i c l e .  However ,  w h e r e  these t h r e e  items 
are  s a t i s f i e d ,  t h e  Governmen t  s h o u l d  reimburse 
o i l  c o m p a n i e s  f o r  o t h e r w i s e  l eg i t imate  p u r c h a s e s  
i n v o l v i n g  S F - l 4 9 ' s ,  e v e n  t h o u g h  t h e  a u t h o r i z e d  
p u r c h a s e r  l a t e r  made u n a u t h o r i z e d  u s e  o f  t h e  sup- 
p l i e s  or s e r v i c e s  so  acquired ( u n l e s s  i t  c a n  be 
d e m o n s t r a t e d  t h a t  t h e  o i l  company or i t s  a g e n t s  
or e m p l o y e e s  knew, or had s t r o n g  r e a s o n  t o  know, 
t h a t  t h e  t r a n s a c t i o n  was n o t  a u t h o r i z e d  or would 
be used f o r  u n a u t h o r i z e d  p u r p o s e s ) .  I n  t h o s e  
cases, a f t e r  p a y i n g  t h e  o i l  company, t h e  Govern-  
ment  s h o u l d  s e e k  r e i m b u r s e m e n t  f r o m  t h e  p e r s o n  
who i m p r o p e r l y  a c q u i r e d  or m i s u s e d  t h e  p u r c h a s e d  
s e r v i c e s  and  s u p p l i e s .  

The  C o n t r o l l e r  o f  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  
( G S A )  has  r e q u e s t e d  o u r  o p i n i o n  o n  t h e  l i a b i l i t y  of t h e  Gov- 
e r n m e n t  f o r  u n a u t h o r i z e d  u s e  o f  t h e  U n i t e d  S t a t e s  Government  
N a t i o n a l  C r e d i t  Card (SF-149) .  For t h e  reasons g i v e n  be low,  
w e  f i n d  t h a t ,  u n d e r  t h e  terms o f  t h e  g o v e r n i n g  c o n t r a c t s  and  
r e g u l a t i o n s ,  t h e  Governmen t  i s  n o t  bound t o  p a y  f o r  unau tho-  
r i z e d  uses o f  t h e  SF-149. However ,  w e  recommend t h a t  t h e  
D e f e n s e  F u e l  Supply C e n t e r  (DFSC) o f  t h e  D e f e n s e  L o g i s t i c s  
Agency a n d  GSA r e v i s e  t h e i r  r e s p e c t i v e  c o n t r a c t s  and  regula-  
t i o n s  t o  make t h i s  c learer .  

Background  

The  SF-149 is a p l a s t i c  c r e d i t  c a r d  i s s u e d  by G S A  which  
may be u s e d  by Governmen t  o f f i c i a l s  and  e m p l o y e e s  ( p u r s u a n t  
t o  a se r ies  o f  p r o c u r e m e n t  c o n t r a c t s  i s s u e d  a n d  a d m i n i s t e r e d  
by DFSC) t o  make c r ed i t  p u r c h a s e s  of f u e l  and  o t h e r  s u p p l i e s  
a n d  s e r v i c e s  f r o m  commercial o i l  company r e t a i l e r s  for  u s e  



i n  Governmen t  v e h i c l e s  e n g a g e d  on o f f i c i a l  b u s i n e s s .  
4 1  C . F . R .  S 1 0 1 - 2 6 . 4 0 6 - 1  ( 1 9 8 3 ) .  T h e  card i s  embossed w i t h  
a b i l l i n g  a c c o u n t  number ,  a g e n c y  name, c a r d  i d e n t i f i c a t i o n  
number ,  e x p i r a t i o n  d a t e ,  a n d  r e p l a c e m e n t  code. See Federal 
S u p p l y  S c h e d u l e  FSC 75, p t .  V I I ,  5 1 3  ( s c h 3  Nov. 3 0 ,  1 9 8 2 )  
( h e r e a f t e r  r e f e r r e d  to a s  "FSC 75"). In a a d i t i o n  t o  t h e  
embossed i n f o r m a t i o n ,  t h e  f o l l o w i n g  i n f o r m a t i o n  is  p r i n t e d  
o n  t h e  f r o n t  a n d  back  of t h e  c a r d ,  r e s p e c t i v e l y .  

FRONT OF THE C R E D I T  CARD: 

" U . S .  GOVERNMENT NATIONAL C R E D I T  CARD 

" T h i s  card is  v a l i d  o n l y  f o r  t h e  s u p p l i e s  and  
s e r v i c e s  l i s t e d  o n  t h e  r e v e r s e  s ide  when f u r -  
n i s h e d  ( 1 )  to t h e  v e h i c l e  b e a r i n g  t h e  tag or 
i d e n t i f i c a t i o n  shown below or ( 2 )  i f  n o  t a q  
number is shown to  a n y  p rope r ly  i d e n t i f i e d  
U.S. G o v e r n m e n t  v e h i c l e ,  boat or small a i r -  
c r a f t .  I f  f o u n d  p l e a s e  r e t u r n  t o  GSA, YTF, 
W a s h i n g t o n ,  DC 2 0 4 0 6 . "  

BACK OF THE CREDIT CARD: 

" I n  a c c o r d a n c e  w i t h  t h e  terms of D e f e n s e  Sup- 
p l y  C e n t e r  C o n t r a c t  B u l l e t i n  DSA600-3.33, 
when p r e s e n t e d ,  t h i s  card may be used to  p u r -  
c h a s e  a n y  o f  t h e  f o l l o w i n g  s u p p l i e s  or ser-  
v i c e s  f o r  p r o p e r l y  i d e n t i f i e d  U . S .  Governmen t  
motor v e h i c l e s ,  boats ,  or small  a i r c r a f t :  

I' ( a )  For motor v e h i c l e s - r e g u l a r  a n d  premium 
g r a d e  g a s o l i n e ,  leaded a n d  u n l e a d e d ;  
d i e se l  f u e l ;  r e g u l a r  a n d  premium grade 
l u b r i c a t i n g  o i l ;  l u b r i c a t i n g  s e r v i c e s ;  
o i l  f i l t e r  e l e m e n t s ;  a i r  f i l t e r  ser- 
v i c e ;  t i r e  a n d  t u b e  r e p a i r s ;  b a t t e r y  
c h a r g i n g ;  w a s h i n g  and c l e a n i n g  ser- 
v i c e s ;  m o u n t i n g  a n d  d i s m o u n t i n g  c h a i n s ;  
p e r m a n e n t  t y p e  a n t i - f r e e z e ;  e m e r g e n c y  
r e p l a c e m e n t  of d e f e c t i v e  s p a r k  p l u g s ,  
f a n  b e l t s ,  w i n d s h i e l d  w i p e r  arms a n d  
b lades ;  lamps; a n d  o t h e r  minor  
e m e r g e n c y  repa i rs .  

" ( b )  F o r  b o a t s - - r e g u l a r  a n d  p r e m i u m  g r a d e  
g a s o l i n e ,  leaded and u n l e a d e d ;  d iesel  
f u e l ;  a n d  r e g u l a r  a n d  premium g r a d e  
l u b r i c a t i n g  oil. 
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" ( c )  For small a i r c r a f t - - a v i a t i o n  f u e l  ana 
l u b r i c a t i n g  oil. 

"USE OF THIS CARD FOR OTHER THAN OFFICIAL 
PURPOSES AS STATED ABOVE IS  A C R I K I N A L  
OFFENSE SUBJECT TO F I N E  AND/OR IMPRISONMENT. " 
FSC 7 5 ,  § 14 (emphas is  a d d e d ) .  

Under  t h e  a p p l i c a b l e  GSA r e g u l a t i o n s ,  t h e  i d e n t i f i c a -  
t i o n  number o n  a n  SF-149 r e p r e s e n t s  e i t h e r  t h e  l i c e n s e  tag  
of a s p e c i f i c  v e h i c l e ,  or a u n i q u e  s e r i a l  number a s s i g n e d  t o  
t h a t  c a r d ,  41 C , F . R .  § 1 0 1 - 3 8 . 1 2 0 2 ( a ) ( l ) .  Cards w i t h  
v e h i c l e  l i c e n s e  t a g s  f o r  i d e n t i f i c a t i o n  numbers  may be u s e d  
t o  p r o c u r e  s e r v i c e s  or s u p p l i e s  o n l y  f o r  t h a t  v e h i c l e .  
Cards embossed  w i t h  u n i q u e  s e r i a l  i d e n t i f i c a t i o n  numbers  may 
be used t o  p r o c u r e  s u p p l i e s  or s e r v i c e s  f o r  " a n y  p r o p e r l y  
i d e n t i f i e d  U . S .  Governmen t  v e h i c l e ,  boat,  small a i r c r a f t ,  
n o n v e h i c u l a r  e q u i p m e n t  or motor v e h i c l e  t h a t  is leased or 
r e n t e d  f o r  s i x t y  c o n t i n u o u s  d a y s  or more a n d  is o f f i c i a l l y  
i d e n t i f i e d  i n  a c c o r d a n c e  w i t h  [41  C . F . R . ]  S 1 0 1 - 3 8 . 3 0 5 - 1 . "  
- I d .  ( T h e  l e g e n d  o n  t h e  f r o n t  o f  t h e  card,  as q u o t e d  a b o v e ,  
g e n e r a l l y  res ta tes  these p r o v i s i o n s . )  

S e c t i o n  1 0 1 - 3 8 . 3 0 5 - 1 ,  r e f e r r e d  t o  a b o v e ,  p r o v i d e s  t h a t  
" [ e l a c h  motor v e h i c l e  a c q u i r e d  f o r  o f f i c i a l  p u r p o s e s  * * * 
s h a l l  d i s p l a y  o f f i c i a l  U.S. Governmen t  t a g s  mounted  o n  t h e  
f r o n t  and  rear o f  t h e  v e h i c l e  * * *.'I P a r t i c u l a r  Governmen t  
v e h i c l e s  may be e x e m p t e d  f r o m  t h e  r e q u i r e m e n t  to  d i s p l a y  
" o f f i c i a l  U , S .  Governmen t  t ags"  wheneve r  " c o n s p i c u o u s  
i d e n t i f i c a t i o n  o n  t h e  v e h i c l e s  would i n t e r f e r e  w i t h  t h e  
p e r f o r m a n c e  o f  t h e  f u n c t i o n s  f o r  w h i c h  t h e  v e h i c l e s  were 
a c q u i r e d  a n d  a re  u s e d . "  41 C . F . R .  § 1 0 1 - 3 8 , 6 0 1 .  S e e  
g e n e r a l l y  41 C.F.R.  s u b p t .  1 0 1 - 3 8 . 6 .  However ,  u n d e r  t h e  GSA 
r e g u l a t i o n s ,  S F - 1 4 9 ' s  n o r m a l l y  would n o t  be used t o  s e r v i c e  
or s u p p l y  v e h i c l e s  when d i s c l o s u r e  o f  t h e  o f f i c i a l  s t a t u s  of 
t h e  v e h i c l e s  "would  i n t e r f e r e  w i t h  t h e  p e r f o r m a n c e  o f  t h e  
f u n c t i o n s  f o r  w h i c h  t h e  v e h i c l e s  were a c q u i r e d  a n d  a r e  
used." 41 C.F.R.  S 1 0 1 - 2 6 . 4 0 6 - 1 ( a ) .  

- 

o f  
t h  
"F 

I n  a d d i t i o n  t o  d i s p l a y i n g  U.S. Governmen t  l i c e n s e  tags ,  
f i c i a l  g o v e r n m e n t a l  v e h i c l e s  a r e  a l so  r e q u i r e d  t o  d i s p l a y  
e words "U.S. G o v e r n m e n t , "  t h e  a g e n c y  name, and t h e  words, 
or O f f i c i a l  Use O n l y . "  41 C . F . R .  5 1 0 1 - 3 8 . 4 0 1 .  T h i s  

r e q u i r e m e n t  is  a l so  s u b j e c t  t o  t h e  e x c e p t i o n s ,  d i s c u s s e d  
a b o v e ,  for  v e h i c l e s  c o v e r e d  by 41 C . F . R .  §§  101-38 ,601  
t h r o u g h  1 0 1 - 3 8 . 6  0 5 .  

As n o t e d  a b o v e ,  t h e  s t a t e m e n t  p r i n t e d  o n  t h e  b a c k  of 
t h e  SF-149 s t i p u l a t e s  t h a t  t h e  ca rd ' s  use is  s u b j e c t  t o  t h e  
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terms of the D.efense S u p p l y  Center Contract S u l l 5 t i n  
DSA600-3.33. That b u l l e t i n  conta ins ,  among other  t n i n g s ,  
the standard terms of the con t r ac t s  t ha t  o i l  companies en ter  
i n t o  w i t h  DFSC. By those terms, the o i l  companies agree to  
"honor" the SF-149 and b i l l  the Government a t  a l a t e r  da te  
fo r  the suppl ies  and se rv ices  rendered. Clause No. L157 and 
L 1 5 9 .  The standardized terms s p e c i f i c a l l y  provide t h a t  the 
o i l  companies, through l o c a l  s e rv i ce  s t a t i o n s  w i t h  which 
they a re  a f f i l i a t e d ,  s h a l l  "de l iver  and provide petroleum 
products,  r e l a t e d  suppl ies  and se rv ices  ca l l ed  for  i n  [ t h e ]  
con t r ac t  when and i n  s u c h  q u a n t i t i e s  a s  may be ordered by 
the  order ing o f f i c e r  * * * i n  considerat ion of which the 
contractor  s h a l l  be paid a t  the cont rac t  p r i ce . "  Clause 
N o .  L 1 5 7 .  T h e  term "ordering o f f i c e r "  is defined t o  mean 
one of a number of h i g h  ranking Government o f f i c i a l s  (or 
t h e i r  des ignees ) ,  or " t h e  d r i v e r  of a Federal vehicle  or 
boat,  or p i l o t  of a Federal a i r c r a f t  authorized t o  place 
orders  under a s e r v i c e  s t a t i o n  contract ."  Clause 
No. L l O S ( f ) ( x i i i ) .  Under the  standard terms, t i t l e  to  the 
supp l i e s  obtained under the  con t r ac t  passes t o  the  Govern- 
ment "upon formal acceptance, regard less  of when or where 
t h e  Government takes  possession." Clause N o .  L6.03(a).  T h e  
con t r ac to r s  a r e  e n t i t l e d  t o  be paid "upon submission of 
proper invoices  fo r  supp l i e s  and/or s e rv i ces  rendered and 
accepted." Clause N o .  L159(a) .  When submitted,  t h e  
con t r ac to r s '  invoices  m u s t  be accompanied by "del ivery 
r e ce i p t s " wh i c h show : 

" (  i )  Name and address of s e rv i ce  s t a t i o n  
and da te  of de l ive ry ;  

" ( i i )  Item, quan t i ty ,  and grade of product,  
o ther  supp l i e s  or s e rv i ce  de l ivered;  

" ( i i i )  For each ind iv idua l  item de l ive red ,  
t h e  u n i t  p r i c e  w i t h  extended t o t a l s ;  

'I ( i v )  License tag or  i d e n t i f i c a t i o n  number 
of t h e  vehic le ;  

" ( V I  The  s igna tu re  of t h e  c r e d i t  card 
holder making the purchase, acknowl- 
edging r e c e i p t  of de l ivery .  Clause 
N o .  L158(a) .  

T h e  Issue 

Neither the  DFSC c o n t r a c t s ,  nor t h e  GSA regula t ions ,  
d i r e c t l y  or expressly address the quest ion of who bears 
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3 - 2 1 4 4 5 3  

l i a b i l i t y  f o r  t h e  p u r c h a s e  O f  s u p p l i e s  or s e r v i c e s  t h r o u g h  
a n  u n a u t h o r i z e d  use of a n  SF-149. For e x a m p l e ,  a l o s t  or 
s t o l e n  SF-149 m i g h t  be p r e s e n t e d  t o  and  h o n o r e d  by a n  o i l  
company i n  order t o  s e r v i c e  a n o n o f f i c i a l  v e h i c l e ,  or a n  
e m p l o y e e  e n t r u s t e d  w i t h  a card m i g h t  u s e  i t  t o  s e r v i c e  h i s  
or h e r  p r i v a t e l y - o w n e d  v e h i c l e  f o r  p e r s o n a l  u s e .  

A c c o r d i n g  to  G S A ,  each y e a r  SF-149 ' s  are  u s e d  i n  o v e r  
3 . 5  m i l l i o n  t r a n s a c t i o n s  t o  p u r c h a s e  $70 m i l l i o n  w o r t h  o f  
f u e l ,  o i l ,  a n d  other  p r o d u c t s  a n d  s e r v i c e s  f rom commercial 
s e r v i c e  s t a t i o n s .  GSA a n t i c i p a t e s  t h a t  i t s  new "Credi t  Card 
A c c o u n t s  P a y a b l e  S y s t e m "  w i l l  de tec t  a n d  report many un- 
a u t h o r i z e d  u s e s  o f  S F - 1 4 9 ' s .  G S A  a s k e d  u s  t o  d e t e r m i n e  
w h e t h e r  t h e  Governmen t  is  r e q u i r e d  t o  p a y  t h o s e  p o r t i o n s  of 
b i l l s  t h a t  are f o u n d  t o  r e p r e s e n t  u n a u t h o r i z e d  t r a n s -  
a c t i o n s .  Among t h e  f a c t o r s  GSA s u g g e s t s  w e  c o n s i d e r  are  
w h e t h e r  ( 1 )  t h e  e x p i r a t i o n  da te  embossed o n  t h e  card had 
p a s s e d  b e f o r e  t h e  t r a n s a c t i o n  o c c u r r e d ;  ( 2 )  t h e  p u r c h a s e r  
was a t  t h a t  t i m e  a Federal e m p l o y e e ;  ( 3 )  t h e  v e h i c l e  was 
a p p r o p r i a t e l y  marked a n d  i d e n t i f i a b l e  a s  a Governmen t  
v e h i c l e ,  a n a  ( 4 )  t h e  o i l  company was u n a w a r e  of t h e  i l l e g a l  
n a t u r e  o f  t h e  t r a n s a c t i o n .  

D i s c u s s i o n  

We u n d e r s t a n d  t h a t ,  i n  r e s p o n s e  t o  p r e v i o u s  o i l  company 
i n q u i r i e s ,  o f f i c i a l s  of t h e  DFSC h a v e  t a k e n  t h e  p o s i t i o n  
t h a t  t h e  c o n t r a c t s  u n d e r  w h i c h  t h e  S F - 1 4 9 ' s  a re  used do n o t  
c o n s t i t u t e  a n  a g r e e m e n t  by  t h e  Governmen t  to  p a y  f o r  unau-  
t h o r i z e d  uses of S F - 1 4 9 ' s .  T h a t  c o n c l u s i o n  is b a s e d  o n  
DFSC's a n a l y s i s  of t h e  c o n t r a c t  c l a u s e s  q u o t e d  above .  T h e  
DFSC a r g u e s  t h a t  t h e  c o n t r a c t s  o n l y  b i n d  t h e  Governmen t  to  
p a y  f o r  oraers placed a n d  accepted by " o r d e r i n g  o f f i c e r s "  
(Clause N o .  L158 ,  L 1 5 9 ( a ) ,  L 6 . 0 3 ( a ) ) ,  who p r i m a r i l y  a r e  t h e  
d r i v e r s  or p i l o t s  of Governmen t  v e h i c l e s  who h a v e  b e e n  
a u t h o r i z e d  t o  place orders ( C l a u s e  N o .  L 1 0 5 ( f ) ( x i i i ) ) .  From 
t h i s ,  DFSC c o n c l u d e s  t h a t  a p e r s o n  who is  n o t  a n  " o r d e r i n g  
o f f i c e r , "  i .e.,  who h a s  n o t  b e e n  a u t h o r i z e d  t o  u s e  a n  SF-149 
f o r  a p r i v a t e  v e h i c l e ,  or uses t h e  s u p p l i e s  or s e r v i c e s  p ro -  
c u r e d  w i t h  a n  SF-149 f o r  p r i v a t e  p u r p o s e s  r a t h e r  t h a n  
o f f i c i a l  p u r p o s e s ,  c a n n o t  b i n d  t h e  Governmen t  u n d e r  t h e  con-  
t rac t .  M o r e o v e r ,  DFSC c o n c l u d e s  t h a t  u n a u t h o r i z e d  u s e s  of 
SF-149 ' s  do n o t  a c c o m p l i s h  d e l i v e r y  to  or a c c e p t a n c e  by t h e  
Governmen t  ( a s  r e q u i r e d  i n  C l a u s e  N o .  L 1 5 9 ( a ) ) .  T h i s  is 
b e c a u s e  t h e  p e r s o n  m i s u s i n g  t h e  SF-149 was n o t  a c t i n g  as  an 
a g e n t  of t h e  Governmen t .  DFSC m a i n t a i n s  t h a t  two o f  o u r  
p r e v i o u s  d e c i s i o n s ,  23 Comp. Gen. 582  ( 1 9 4 4 ) ,  and 32 Comp. 
Gen. 524  ( 1 9 5 3 1 ,  s u p p o r t  t h e s e  c o n c l u s i o n s .  
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We g e n e r a l l y  a g r e e  w i t h  DFSC's cons t ruc t ion  of t h e  
r e l e v a n t  con t r ac t  p r o v i s i o n s  and  t h e  a p p l i c a b l e  l e g a l  p r i n -  
c i p l e s .  W i t h  r e g a r d  t o  DFSC's c o n s t r u c t i o n  o f  t h e  o i l  com- 
pany  c o n t r a c t s ,  we agree t h a t  t h e  Government  h a s  not  
c o n t r a c t e d  t o  a c c e p t  l i a b i l i t y  for u n a u t h o r i z e d  p u r c h a s e s  
i n v o l v i n g  SF-149's. T h e  DFSC c o n t r a c t s ,  G S A  r e g u l a t i o n s ,  
and  t h e  terms o n  t h e  SF-149 i t s e l f ,  e x p r e s s l y  c o n t e m p l a t e  
p r e s e n t m e n t  of a n  SF-149 by a Government  employee  f o r  u s e  i n  
p u r c h a s i n g  s u p p l i e s  or s e r v i c e s  f o r  a p r o p e r l y  i d e n t i f i e d  
Government  v e h i c l e .  T h e  DFSC con t rac t s  o n l y  b i n d  t h e  Gov- 
e r n m e n t  to  p a y  f o r  t h e  s u p p l i e s  a n d  t h e  s e r v i c e s  ordered a n d  
a c c e p t e d  by a u t h o r i z e d  Governmen t  e m p l o y e e s .  The  GSA r e g u -  
l a t i o n s  a n d  t h e  terms p r i n t e d  o n  t h e  SF-149 i t s e l f  c l e a r l y  
l i m i t  u s e  o f  t h e  card t o  t h e  p u r c h a s e  by p r o p e r l y  i d e n t i f i e d  
Government  e m p l o y e e s  o f  s p e c i f i c  s e r v i c e s  or s u p p l i e s  for a 
p r o p e r l y  i d e n t i f i e d  Governmen t  v e h i c l e .  

I n  t h e  p a s t ,  i n  t h e  c o n t e x t  o f  t h e  t h e f t  and  m i s u s e  of 
commercial c r ed i t  caras  a s s i g n e d  to  t h e  Government  f o r  
o f f i c i a l  u s e ,  t h i s  O f f i c e  h a s  a p p l i e d  t h e  e s t a b l i s h e d  p r i n -  
c i p l e  t h a t  t h e  Government  " is  n e i t h e r  bound n o r  estopped by 
ac t s  o f  o f f i c e r s  or a g e n t s  a c t i n g  w i t h o u t  a u t h o r i t y , "  n o r  is 
i t  bound by "ac ts  o f  p e r s o n s  [ s u c h  as t h i e v e s ]  who n e v e r  
h a v e  b e e n  i t s  a g e n t s . "  23 Comp. Gen. a t  584. S e e  a l so  
32 Comp. Gen. a t  525. I n  those d e c i s i o n s ,  i t  was n o t e d  
t h a t :  

-- 

"* * * [11t is  a bas ic  p r i n c i p l e  o f  t h e  law 
o f  a g e n c y  t h a t  e v e r y  p e r s o n  d e a l i n g  w i t h  a n  
a g e n t  is  bound t o  i n v e s t i g a t e  a n d  a s s u r e  him- 
self  t h a t  a n  a g e n c y  [ r e l a t i o n s h i p ]  a c t u a l l y  
e x i s t s .  * * * 
" *  * * A d i s t i n c t i o n  b e t w e e n  t h e  l i a b i l i t y  of 
i n d i v i d u a l s  and  t h a t  o f  t h e  Government  w i t h  
r e s p e c t  t o  t h e i r  a g e n t s  h a s  l o n g  b e e n  r e c o g -  
n i z e d  by t h e  courts. A l t h o u g h  t h e  f o r m e r  a re  
l i a b l e  t o  t h e  e x t e n t  o f  t h e  power a p p a r e n t l y  
g i v e n  t o  t h e i r  a g e n t s ,  d u e  t o  t h e  n e c e s s i t y  
o f  p r o t e c t i n g .  t h e  p u b l i c  i n t e r e s t s  t h e  Gov- 
e r n m e n t  is  l i a b l e  o n l y  t o  t h e  e x t e n t  o f  t h e  
a u t h o r i t y  or power i t  h a s  a c t u a l l y  g i v e n  to  
its a g e n t s . ' '  23 Comp. Gen. a t  583-84. S e e  - a l so  32 Comp. Gen. 524-25. 

- 
Keep ing  these p r i n c i p l e s  i n  mind ,  w e  t u r n  t o  t h e  s p e c i f i c  
q u e s t i o n s  raised by GSA. 
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( 1  1 I s  t h e  Governmen t  l i a b l e  f o r  a p u r c h a s e  made 
t h r o u g h  t h e  use of a n  e x p i r e d  SF-149? Each SF-149 i s  em- 
bossed w i t h  a c l e a r l y  d e s i g n a t e d  e x p i r a t i o n  d a t e .  T h e  u s e  
of  e x p i r a t i o n  d a t e s  o n  c r e d i t  cards  is a common p r a c t i c e  
among c o m p a n i e s  t h a t  i s s u e  commercial c r e d i t  cards ,  i n c l u d -  
i n g  most, i f  n o t  a l l ,  o f  t h e  o i l  c o m p a n i e s  t h a t  h a v e  con- 
t r ac t ed  w i t h  DFSC t o  h o n o r  t h e  G o v e r n m e n t ' s  SF-149. I t  
s h o u l d  be  o b v i o u s  t o  t h e  o i l  c o m p a n i e s  t h a t  t h e  h o n o r i n g  of 
a n  SF-149 a f t e r  t h e  e x p i r a t i o n  d a t e  o n  t h e  card h a s  p a s s e d  
is  n o t  c o n s i s t e n t  w i t h  t h e  DFSC c o n t r a c t s  an? GSA r e g u l a -  
t i o n s .  C o n s e q u e n t l y ,  t h e  Governmen t  c l e a r l y  is n o t  l i a b l e  
u n d e r  t h e  DFSC c o n t r a c t s  t o  r e i m b u r s e  o i l  c o m p a n i e s  fo r  
t r a n s a c t i o n s  i n v o l v i n g  e x p i r e d  SF-149's. However, w i t h  
r e g a r d  t o  t r a n s a c t i o n s  i n v o l v i n g  e x p i r e d  SF-149's where,  b u t  
for t h e  e x p i r a t i o n ,  t h e  t r a n s a c t i o n  would o t h e r w i s e  be 
l e g i t i m a t e ,  it may be poss ib le ,  d e p e n d i n g  o n  t h e  f a c t s  and  
c i r c u m s t a n c e s  of t h e  p a r t i c u l a r  case,  to  reimburse t h e  oil 
company u n d e r  t h e  p r i n c i p l e s  o f  quan tum m e r u i t  or quan tum 
v a l e b a t .  See, e . g . ,  6 2  Comp. Gen. 337, 338-39 (1983). 

( 2 )  Is t h e  Governmen t  l i a b l e  f o r  p u r c h a s e s  made t h r o u g h  
t h e  u s e  of a n  SF-149 by  a p e r s o n  who w a s  n o t  a F e d e r a l  
o f f i c e r  or e m p l o y e e ?  O b v i o u s l y ,  t h e  a c c e p t a n c e  o f  a n  SF-149 
by an oil company c o n t r a c t o r  w h e r e  t h e  p e r s o n  o f f e r i n g  t h e  
card is n o t  p r o p e r l y  i d e n t i f i e d  as  a Government  e m p l o y e e  
t r a n s c e n d s  t h e  b o u n d s  o f  t h e  a g r e e m e n t  b e t w e e n  t h e  o i l  com- 
pany a n d  t h e  Governmen t .  Lost or s t o l e n  c r ed i t  cards  a n d  
v e h i c l e s  c o n s t i t u t e  f a c t s  of l i f e  wh ich  are f r e q u e n t l y  en- 
c o u n t e r e d  by m e r c h a n t s .  Long a g o ,  t h i s  O f f i c e  p o i n t e d  o u t  
t h a t :  

" *  * * The p o s s e s s i o n  o f  a c red i t  c a r d ,  or o f  
t h e  o f f i c i a l  car i d e n t i f i e d  t h e r e o n ,  i n  it- 
s e l f  a l o n e ,  does n o t  j u s t i f y  a n  e x t e n s i o n  o f  
c r ed i t  t o  t h e  bearer as a r e p r e s e n t a t i v e  of 
t h e  U n i t e d  S t a t e s .  The  s e r v i c e  s t a t i o n  em-  
p l o y e e s  t o  whom s u c h  cards are  p r e s e n t e d  
s h o u l d  r e q u i r e  c o m p e t e n t  e v i d e n c e  as t o  t h e  
i a e n t i t y  a n d  o f f i c i a l  s t a t u s  o f  t h e  p e r s o n s  
h o l d i n g  them. A l l  F e d e r a l  e m p l o y e e s  au- 
t h o r i z e d  to  u s e  o f f i c i a l  c a r s  a n d  p u r c h a s e  
g a s o l i n e  a n d  o i l  o n  t h e  c r e d i t  o f  t h e  Govern-  
ment  h a v e  a v a i l a b l e  means  o f  r e a d i l y  e s t a b -  
l i s h i n g  t h e s e  f a c t s . ' '  23 Comp. Gen. a t  5 8 3 .  
S e e  a l so  32 Cornp. Gen. 525. -- 

O i l  company c o n t r a c t o r s  a re  n o t  s i g n i f i c a n t l y  or u n f a i r l y  
b u r d e n e d  by t h e  r e q u i r e m e n t  t h a t  t h e y  i n v e s t i g a t e  t h e  
bearer 's  a c t u a l  a u t h o r i t y  t o  make a p u r c h a s e  u s i n g  a n  
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SF-1 4 9 .  (Governmen t  employees i n v o l v e d  i n  " u n d e r c o v e r "  or  
o ther  a s s i g n m e n t s  i n  w h i c h  i t  wou ld  b e  i n a p p r o p r i a t e  fo r  
them t o  c a r r y  c r e d e n t i a l s  t o  e s t a b l i s h  t h e i r  o f f i c i a l  s t a t u s  
n o r m a l l y  w o u l d  n o t  c a r r y  o r  use S F - 1 4 9 ' s .  C f .  e .g . ,  
4 1  C . F . R .  s u b p t .  101-38 .6  - a n d  41 C . F . R .  S 1 0 1 - 2 6 . 4 0 6 - 1 ( a ) . )  
I n  a n y  e v e n t ,  by a c c e p t i n g  a n  SF-149, t h e  o i l  company b i n d s  
i t se l f  u n d e r  t h e  GSA r e g u l a t i o n s  and  DFSC c o n t r a c t s  (as 
r e i t e r a t e d  o n  t h e  card i t s e l f )  t o  v e r i f y  t h e  bearer ' s  
o f f i c i a l  s t a t u s ,  and  may n o t  be r e i m b u r s e d  by t h e  Governmen t  
u n l e s s  i t  c a n  d e m o n s t r a t e  t h a t  i t  d i d  so. 

( 3 )  Is t h e  G o v e r n m e n t  l i a b l e  fo r  t r a n s a c t i o n s  i n  w h i c h  
SF-149's were used  t o  s e r v i c e  or s u p p l y  v e h i c l e s  n o t  appro- 
p r i a t e l y  marked a n d  i d e n t i f i e d  as  o f f i c i a l  Governmen t  v e h i -  
c l e s ?  T h e  DFSC c o n t r a c t s  a n d  t h e  GSA r e g u l a t i o n s  l i m i t  t h e  
ca rd ' s  u s e  to  t h e  p u r c h a s e  o f  s e r v i c e s  or s u p p l i e s  f o r  p r o p -  
e r l y  i d e n t i f i e d  Governmen t  v e h i c l e s .  S i n c e  GSA r e g u l a t i o n s  
r e q u i r e  most o f f i c i a l  Governmen t  v e h i c l e s  t o  d i s p l a y  Govern-  
ment  l i c e n s e  t a g s  a n d  t h e  words "U.S.  Government ' '  a n d  "For 
O f f i c i a l  U s e  O n l y , "  t h e  o i l  c o m p a n i e s  are  n e i t h e r  s i g n i f i -  
c a n t l y  n o r  u n f a i r l y  b u r d e n e d  by t h e  r e q u i r e m e n t  t o  v e r i f y  
t h e  v e h i c l e ' s  o f f i c i a l  s t a t u s .  - C f .  23 Comp. Gen. 5 8 2 ,  
s u p r a ;  32 Comp. Gen.  5 2 4 ,  s u p r a .  ( A s  n o t e d  a b o v e ,  SF-149's 
n o r m a l l y  would  n o t  be u s e d  f o r  v e h i c l e s  i n v o l v e d  i n  ce r t a in  
t y p e s  of " u n d e r c o v e r "  work . )  Where t h e  v e h i c l e s  are  n o t  so 
i d e n t i f i e d ,  t h e  i n s t r u c t i o n s  o n  t h e  SF-149 l i m i t  i ts  use to  
t h e  v e h i c l e  b e a r i n g  t h e  t ag  or i d e n t i f i c a t i o n  l i s t ed  o n  t h e  
c r e d i t  card. C o n s e q u e n t l y ,  t h e  o i l  c o m p a n i e s  h a v e  c o n t r a c t -  
u a l l y  bound t h e m s e l v e s  t o  v e r i f y  t h e  o f f i c i a l  n a t u r e  o f  t h e  
v e h i c l e ,  a n d  may n o t  be re imbursed  u n l e s s  t h e y  c a n  demon- 
s t r a t e  t h a t  t h e y  d i d  so. 

(4) Is t h e  G o v e r n m e n t ' s  l i a b i l i t y  a f f e c t e d  by t h e  f a c t  
t h a t  t h e  o i l  company may have b e e n  u n a w a r e  of t h e  i l l e g a l  
n a t u r e  o f  t h e  t r a n s a c t i o n ?  Here, w e  m u s t  d i s t i n g u i s h  be- 
tween  p u r c h a s e  a n d  s u b s e q u e n t  u s e .  As h a s  b e e n  d i scussed ,  
t h e  a u t h o r i t y  t o  make a p u r c h a s e  u s i n g  t h e  SF-149 is r e a s o n -  
a b l y  e a s y  t o  v e r i f y .  I f  t h e  m e r c h a n t  f a i l s  t o  compare t h e  
name o n  t h e  SF-149 and  t h e  name o n  t h e  e m p l o y e e ' s  Governmen t  
i d e n t i f i c a t i o n  card a n d  f u r t h e r  f a i l s  t o  e x a m i n e  t h e  v e h i c l e  
t a g s  or o t h e r  i d e n t i f y i n g  m a r k i n g s  t o  be sure  i t  is a Gov- 
e r n m e n t  ca r ,  h e  s h o u l d  bear t h e  c o n s e q u e n c e s  o f  f a i l i n g  to  
do so. 

- 

O f  c o u r s e ,  i t  is p o s s i b l e  t h a t  a g i v e n  p u r c h a s e  may be 
e n t i r e l y  l e g i t i m a t e  o n  i t s  f a c e ,  b u t  t h e  s u b s e q u e n t  use o f  
t h e  g a s o l i n e  p u r c h a s e d  may be u n a u t h o r i z e d .  For example, a 
Governmen t  e m p l o y e e  w i t h  proper c r e d e n t i a l s  m i g h t  p u r c h a s e  
g a s o l i n e  f o r  a p r o p e r l y  i d e n t i f i e d  Governmen t  v e h i c l e ,  a n d  
t h e n  proceed t o  use t h e  v e h i c l e  fo r  p e r s o n a l  ( u n a u t h o r i z e d )  
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matters.  I n  o u r  o p i n i o n ,  m e r c h a n t s  s h o u l d  n o t  be he la  
r e s p o n s i b l e  for  t h i s  l a t e r  u n a u t h o r i z e d  u s e  a s  l o n g  as  a l l  
t h e  r e q u i r e d  i d e n t i f i c a t i o n s  were p r o p e r l y  v e r i f i e d  at' t h e  
time t h e  p u r c h a s e  was made. 

C o n c l u s i o n s  

Based o n  t h e  f o r e g o i n g  d i s c u s s i o n ,  w e  c o n c l u d e  gen-  
e r a l l y  t h a t  t h e  Governmen t  s h o u l d  n o t  pay  for  u n a u t h o r i z e d  
t r a n s a c t i o n s  i n v o l v i n g  t h e  u s e  o f  SF-149's when ( 1 )  t h e  
e x p i r a t i o n  date  embossed  o n  t h e  SF-149 passed b e f o r e  t h e  
t r a n s a c t i o n  o c c u r r e d ;  ( 2 )  t h e  p u r c h a s e r  was n o t  p r o p e r l y  
i d e n t i f i e d  as a Federa l  a g e n t  or e m p l o y e e ;  or ( 3 )  t h e  
v e h i c l e  was n o t  p r o p e r l y  i d e n t i f i e d  as a n  o f f i c i a l  v e h i c l e ,  
However,  where  t h e s e  t h r e e  items a re  s a t i s f i e d ,  t h e  Govern-  
ment s h o u l d  reimburse o i l  c o m p a n i e s  f o r  o t h e r w i s e  l e g i t i m a t e  
p u r c h a s e s  i n v o l v i n g  SF-l49's, e v e n  t h o u g h  a n  a u t h o r i z e d  p u r -  
chaser l a t e r  made u n a u t h o r i z e d  use o f  t h e  s u p p l i e s  or ser- 
v i c e s  so a c q u i r e d  ( u n l e s s  i t  c a n  be d e m o n s t r a t e d  t h a t  t h e  
o i l  company or its a g e n t s  or e m p l o y e e s  knew, or had  s t r o n g  
r e a s o n  t o  know, t h a t  t h e  t r a n s a c t i o n  was n o t  a u t h o r i z e d  or 
would be used f o r  u n a u t h o r i z e d  p u r p o s e s ) .  I n  those cases, 
a f t e r  p a y i n g  t h e  o i l  company, t h e  Governmen t  s h o u l d  s e e k  
r e i m b u r s e m e n t  from t h e  p e r s o n  who i m p r o p e r l y  a c q u i r e d  or 
m i s u s e d  t h e  p u r c h a s e d  s e r v i c e s  and  s u p p l i e s .  Col lect ion 
s h o u l d  be p u r s u e d  i n  a c c o r d a n c e  w i t h  t h e  F e d e r a l  C l a i m s  
C o l l e c t i o n - S t a n d a r d s ,  4 C.F.R. ch .  11, as amended, 4 9  Fed.  
Reg. 8889 (1984). 

W h i l e  w e  t h i n k  these c o n c l u s i o n s  f o l l o w  f rom e x i s t i n g  
law a n d  t h e  a p p l i c a b l e  c o n t r a c t u a l  a n d  r e g u l a t o r y  p r o v i -  
s i o n s ,  we n e v e r t h e l e s s  u r g e  GSA and  DFSC t o  amend t h o s e  r e g -  
u l a t ions  a n d  contracts t o  e x p r e s s l y  s t a t e  a n d  make c lear  t h e  
s i t u a t i o n s  i n  w h i c h  t h e  Government  w i l l  a n d  w i l l  n o t  b e  
l i a b l e .  T h i s  s h o u l d  r e d u c e  f u t u r e  d i s p u t e s  a n a  g u a r a n t e e  
t h a t  o i l  c o m p a n i e s  know a n d  u n d e r s t a n d  t h e  o b l i g a t i o n s  t h a t  
t h e y  h a v e  assumed.  

F i n a l l y ,  we s u g g e s t  t h a t  G S A  explore t h e  f e a s i b i l i t y  of 
d e v e l o p i n g  a s y s t e m  f o r  r e p o r t i n g  l o s t  or s t o l e n  c red i t  
cards t o  t h e  o i l  c o m p a n i e s  w i t h  wh ich  DFSC has c o n t r a c t e d .  
T h i s  would  e n a b l e  t h e  o i l  c o m p a n i e s  t o  d i s t r i b u t e  l ists of 
l o s t / s t o l e n  cards t o  t h e  i n d i v i d u a l  r e ta i le rs ,  similar t o  
t h e  l i s t s  u s e d  f o r  commercial credi t  c a r d s ,  a n d  t h e r e b y  h e l p  
to  r e d u c e  t h e  p o t e n t i a l  f o r  u n a u t h o r i z e d  uAse of t h e  c a r d s .  
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