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Bid w i t h  b i d  g u a r a n t e e  of 5 p e r c e n t  o f  t h e  
b i d  p r i c e ,  ra ther  t h a n  t h e  r e q u i r e d  20 
p e r c e n t ,  is  n o n r e s p o n s i v e  and d e f i c i e n c y  
may n o t  be waived b e c a u s e  amount o f  
g u a r a n t e e  is n o t  e q u a l  to  or greater  t h a n  
d i f f e r e n c e  i n  b i d s .  N o t w i t h s t a n d i n g  t h a t  
d e f i c i e n c y  may have  r e s u l t e d  from a n  
i n n o c e n t  error on  t h e  p a r t  of t h e  s u r e t y ,  
d e f i c i e n c y  may n o t  be corrected to  make  
t h e  b i d  r e s p o n s i v e .  

AVS I n c .  ( A V S )  p r o t e s t s  t h e  r e j e c t i o n  o f  i ts  l o w  b i d  a s  
n o n r e s p o n s i v e  to  s o l i c i t a t i o n  N o .  RTX83525 i s s u e d  by t h e  
G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) ,  f o r  s p a c e  conver -  
s i o n .  GSA re jected A V S ' s  b i d  because i t s  b i d  bond showed a 
b i d  g u a r a n t e e  i n  t h e  amount o f  5 p e r c e n t ,  i n s t e a d  o f  t h e  
r e q u i r e d  20 p e r c e n t .  

we  d i s m i s s  t h e  p r o t e s t .  

A V S ' s  bond ing  company e r r o n e o u s l y  typed  5 p e r c e n t  as  
t h e  b i d  g u a r a n t e e  amount. AVS r e q u e s t e d  t h a t  i t  be allowed 
to  correct  t h e  error a s  a minor  i r r e g u l a r i t y  b u t  t h e  con- 
t r a c t i n g  o f f i c e r  d e n i e d  t h e  r e q u e s t  and made award to  
a n o t h e r  b i d d e r .  AVS a r g u e s  t h a t  t h e  award was made w i t h o u t  
p r o v i d i n g  i t  10  working  d a y s  t o  f i l e  i t s  p r o t e s t ,  a s  
r e q u i r e d  by o u r  B i d  P r o t e s t  R e g u l a t i o n s .  AVS c o n t e n d s  t h a t  
a l l o w i n g  i t  to  correct  t h e  b i d  bond would n o t  p r e j u d i c e  any  
o t h e r  b i d d e r s  and would meet t h e  a g e n c y ' s  n e e d s  a t  a s a v i n g  
of  $21,984.  

G e n e r a l l y ,  a b i d  w h i c h  c o n t a i n s  a g u a r a n t e e  
i n s u f f i c i e n t  i n  amount is n o n r e s p o n s i v e  and c a n n o t  be 
accepted. However, F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  48 
C.F.R. 28 .101-4(b)  ( 1 9 8 4 ) ,  p e r m i t s  award n o t w i t h s t a n d i n g  
t h a t  a b i d  g u a r a n t e e  is l e s s  t h a n  t h e  r e q u i r e d  amount i f  t h e  
g u a r a n t e e  is  e q u a l  to  or g r e a t e r  t h a n  t h e  d i f f e r e n c e  between 
t h e  b i d  p r i c e  and t h e  n e x t  h i g h e r  a c c e p t a b l e  b i d .  A V S ' s  b i d  
p r i c e  was $295 ,161  and t h e  n e x t  h i g h e s t  b i d d e r  was $21,984 
h i g h e r .  S i n c e  A V S ' s  b i d  g u a r a n t e e  was 5 p e r c e n t  o f  i t s  b i d  
p r i c e  or  $14,758.05,  i t s  b i d  d i d  n o t  q u a l i f y  f o r  a w a i v e r .  
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The b i d  bond r e q u i r e m e n t  i n v o l v e s  a matter of 
r e s p o n s i v e n e s s .  T h e r e f o r e ,  t h e  a d e q u a c y  of t h e  b i d  bond 
mus t  be d e t e r m i n e d  a t  t h e  t i m e  of b i d  o p e n i n g .  A so l i c i t a -  
t i o n  p r o v i s i o n  c a l l i n g  f o r  a b i d  g u a r a n t e e  is a mater ia l  
r e q u i r e m e n t  and  a s  s u c h  c a n n o t  be w a i v e d .  S i n c e  n o n r e s p o n -  
s i v e  b i d s  may n o t  be made r e s p o n s i v e  by a c t i o n s  t a k e n  a f t e r  
b i d  o p e n i n g ,  t h e  c o n t r a c t i n g  o f f i c e r ' s  dec i s ion  to  d e n y  
AVS'S r e q u e s t  t o  cor rec t  t h e  b i d  bond was p r o p e r .  F u r t h e r -  
more, t h e  rule  t h a t  a b i d  w i t h  a bond of i n s u f f i c i e n t  amount 
m u s t  be rejected i f  i t  does n o t  meet a specific e x c e p t i o n  of 
48 C.F.R.  S 28.101-4 a p p l i e s  n o t w i t h s t a n d i n g  t h a t  t h e  error 
may be a t t r i b u t e d  to  t h e  s u r e t y .  D e s i g n  E n g i n e e r s ,  
B-214658, A p r .  10, 1984, 84-1 C.P.D.  11 408. 

Even t h o u g h  a c c e p t a n c e  of A V S ' s  b i d  would s a v e  money, 
t h e  p u b l i c  i n t e r e s t  i n  s t r i c t l y  m a i n t a i n i n g  t h e  c o m p e t i t i v e  
b i d d i n g  p r o c e d u r e s  r e q u i r e d  by law o u t w e i g h s  a n y  p e c u n i a r y  
a d v a n t a g e  w h i c h  t h e  g o v e r n m e n t  m i g h t  g a i n  i n  a p a r t i c u l a r  
case by  a v i o l a t i o n  of those p r o c e d u r e s .  Moreove r ,  o u r  B i d  
P ro te s t  R e g u l a t i o n s ,  49 Fed. Reg. 49419 (Dec. 2 0 ,  1984) ( t o  
be c o d i f i e d  i n  4 C.F.R. p a r t  2 1 )  d o  n o t  r e q u i r e  t h e  a g e n c y  
t o  w i t h h o l d  a n  award u n l e s s  a p r o t e s t  h a s  b e e n  f i l e d  w i t h  
our O f f i c e .  

Depu ty  Associa General C o u n s e l  ? 

I 




