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Under a l e a s e  w i t h  an opt ion t o  purchase 
agreement a t r ans fe r r ed  employee f o r f e i t e d  
the $ 3 , 5 0 0  amount paid a s  considerat ion for  
t h e  op t ion  because he had not exercised the 
option t o  purchase t h e  leased residence 
before he was t r ans fe r r ed .  Since agency 
t r a n s f e r  of employee appears t o  be t h e  
proximate cause of f o r f e i t u r e ,  t h e  depos i t  
may be claimed a s  a miscellaneous reloca- 
t i on  expense t o  the ex ten t  authorized u n d e r  
FTR para.  2-3.3.  However, f o r f e i t e d  
d e p o s i t  may not be reimbursed a s  a r e a l  
e s t a t e  t r ansac t ion  expense. 

The i s sue  i n  t h i s  dec is ion  is whether an employee may 
be reimbursed money paid on a l ea se  f o r  an exclusive 
option t o  purchase during the lease  period w h i c h  he 
f o r f e i t e d  when h e  was t r ans fe r r ed  t o  a n e w  d u t y  s t a t i o n  
p r i o r  t o  t h e  exe rc i se  of t h e  opt ion.  W e  hold t h a t  t h e  
f o r f e i t e d  depos i t  nay be reimbursed a s  a miscellaneous 
expense u n d e r  5 U.S.C. S 5 7 2 4 a ( ~ )  (1982) ,  a s  implemented 
by the Federal Travel Regulations,  FPMR 101-7 (September 
1981)  ( F T R ) ,  para.  2-3 .3 ,  b u t  not a s  an expense of the 
s a l e  o r  purchase of a residence as  provided f o r  under 
5 U.S.C. s 5 7 2 4 a ( a ) ( 4 ) .  

T h i s  dec is ion  is i n  response t o  a request  from an 
authorized c e r t i f y i n g  o f f i c e r  of t h e  I n t e r n a l  Revenue 
Service ( I R S ) ,  Southeast  Region, concerning the claim of 
M r .  Nathan F. Rodman, an 12s employee, f o r  reimbursement 
of a f o r f e i t e d  r e a l  e s t a t e  depos i t  under a l e a s e  w i t h  an 
opt ion to  purchase agreement. O n  March 1 4 ,  1983,  
Mr. Rodman s i g n e d  a 6-month l e a s e  w i t h  an opt ion t o  pur- 
chase on o r  before  October 15,  1983, i n  cons idera t ion  of 
an option f e e  i n  t h e  amount of $ 3 , 5 0 0 .  T h e  purchase 
clause provided f o r  a purchase p r i c e  of $95 ,000 w i t h  
c r e d i t  o f  t h e  op t ion  f ee  t o  be given aga ins t  t h e  purchase 
p r i ce .  However, i f  t h e  op t ion  was not exerc ised ,  t h e  
c lause provided fo r  t h e  op t ion  f ee  t o  be r e t a ined  by the 
owner-landlord a s  cons idera t ion  f o r  the gran t ing  of t h e  
exclusive opt ion  t o  purchase. 
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Mr. Rodman l i v e d  i n  t h e  leased p r e m i s e s ,  located i n  
For t  L a u d e r d a l e ,  F l o r i d a ,  u n t i l  h e  wras r e q u e s t e d  to  
t r a n s f e r  t o  Sa raso ta ,  F l o r i d a ,  i n  May o r  e a r l y  J u n e  1983 .  
Mr. iiodman reported f o r  d u t y  i n  Sarasota  i n  A u g u s t  1 3 8 3  
a n d  v a c a t e d  h i s  F o r t  L a u d e r d a l e  r e s i d e n c e  o n  S e p t e m b e r  12, 
1 9 8 3 .  Ye d i d  n o t  e x e r c i s e  t h e  o p t i o n  to  p u r c h a s e  a n d  f o r -  
f e i t e d  t h e  $3,500 h e  had depos i ted  u n d e r  t h e  a g r e e m e n t .  

hlr. Qodman h a s  i n f o r m e d  o u r  O f f i c e  o f  t h e  c i r c u m -  
s t a n c e s  s u r r o u n d i n g  h i s  d e c i s i o n  to  b u y  t h e  o p t i o n  to  p u r -  
chase a t  t h e  t i n e  h e  e n t e r e d  i n t o  h i s  lease a g r e e m e n t  a n d  
h i s  i n t e n t i o n  t o  exercise t h a t  o p t i o n  b e f o r e  i ts  expira- 
t i o n  had h e  n o t  S e e n  r e q u i r e d  to  t r a n s f e r .  A t  t h e  time 
t h a t  Y r .  Ftodman leased  h i s  F t .  L a u d e r d a l e  r e s i d e n c e  h e  
owned a n o t h e r  h o u s e  t h a t  he was t r y i n g  to  s e l l .  T h e  h o u s e  
t h a t  h e  w a s  t r y i n g  t o  s e l l  was o c c u p i e d  by h i s  w i f e  w i t h  
whom h e  was i n  d i v o r c e  p r o c e e d i n g s .  Mr. Rodman n e e d e d  h i s  
share  o f  t h e  e q u i t y  f r o m  h i s  f o r m e r  r e s i d e n c e  i n  o rder  t o  
o b t a i n  t h e  n e c e s s a r y  f i n a n c i n g  r e q u i r e d  to  exercise t h e  
o p t i o n  t o  purchase i n  q u e s t i o n .  A d d i t i o n a l l y ,  when 
klr. Rodman s i g n e d  h i s  lease a g r e e m e n t ,  i n t e r e s t  r a t e s  were 
h i s t o r i c a l l y  v e r y  h i g h  a n d  h e  r e c e i v e d  adv ice  t h a t  h e  
n i g h t  o b t a i n  more a d v a n t a g e o u s  f i n a n c i n g  i f  h e  c o u l d  d e l a y  
p u r c h a s i n g .  Mr. Rodman e x p l a i n e d  t h a t  h e  is n o t  o f  i n d e -  
p e n d e n t  n e a n s  a n d  w o u l d  n o t  h a v e  pa id  $3,500 cash o n  h i s  
IRS s a l a r y  €or  t h e  o p t i o n  t o  p u r c h a s e  had h e  n o t  had e v e r y  
i n t e n t i o n  of e x e r c i s i n g  t h a t  o p t i o n .  

T h e  IRS h a s  r e i m b u r s e d  N r .  Rodman f o r  t h e  f o r f e i t e d  
d e p o s i t  a s  a m i s c e l l a n e o u s  e x p e n s e  u n d e r  5 u.S.C. 
S 5 7 2 4 a ( b )  a n d  FTR para.  2-3.3 w h i c h  r e s u l t e d  i n  reim- 
b u r s e m e n t  of $873.20 of t h e  $ 3 , 5 0 0  f o r f e i t e d .  T h e  IRS 
r e l i e d  o n  o u r  d e c i s i o n  8 -177595 ,  March 2 ,  1 9 7 3 ,  i n  w h i c h  
w e  allowed r e i m b u r s e m e n t  f o r  a f o r f e i t e d  p u r c h a s e  d e p o s i t  
a s  an i t em o f  m i s c e l l a n e o u s  e x p e n s e  p u r s u a n t  t o  a lease- 
p u r c h a s e  c o n t r a c t .  Yr. Rodman h a s  r e q u e s t e d  o u r  r e v i e w  o f  
t h e  IRS d e t e r m i n a t i o n  l i , n i t i n g  h i s  r e i m b u r s e m e n t  o f  t h e  
f o r f e i t e d  d e p o s i t .  

T h e  p r o v i s i o n s  of 5 U.S.C. S 5 7 2 4 a  a u t h o r i z e  paymen t  
o f  r e l o c a t i o n  e x p e n s e s  to  t r a n s f e r r e d  e m p l o y e e s .  S u b s e c -  
t i o n  ( a ) ( 4 )  p rov ides ,  i n  p a r t ,  f o r  t h e  p a y m e n t  o f  e x p e n s e s  
o f  t h e  s a l e  of  a r e s i d e n c e ,  o r  t h e  s e t t l e m e n t  of a n  unex-  
p i r e d  l e a s e ,  of t h e  e m p l o y e e  a t  t h e  o l d  o f f i c i a l  s t a t i o n ,  
a n d  f o r  p u r c h a s e  o f  a home a t  t h e  new o f f i c i a l  s t a t i o n .  

- 2 -  



a-2 1 6 0 7 5  

The execution of a l ea se  w i t h  an opt ion t o  purchase 
has been h e l d  not t o  c o n s t i t u t e  a purchase of a residence 
u n d e r  the meaning of sec t ion  5 7 2 4 a ( a ) ( l ) .  I n  t h e  case of 
Marion B. Gamble, 8-185095, A u g u s t  1 3 ,  1976 ,  the  employee 
entered i n t o  a lease-purchase agreement upon a r r i v a l  a t  
h i s  new d u t y  s t a t i o n  and, upon exercis ing h i s  opt ion 
10 months l a t e r ,  sought reimbursement for  the t o t a l  
expenses. On the  question of whether such expenses were 
proper f o r  reimbursement, w e  h e l d  t h a t  s ec t ion  
5724a(a ) (4 )  does not apply t o  lease-purchase t r ansac t ions  
i n  w h i c h  only an i n t e r e s t  i n  property,  r a the r  than l e g a l  
o r  equ i t ab le  t i t l e ,  is passed. A purchase, f o r  purposes 
of sec t ion  5 7 2 4 a ( a ) ( 4 )  and t h e  implementing r egu la t ions ,  
c o n s i s t s  of the  conveyance of some form of ownership. A 
mere i n t e r e s t ,  such a s  the opportuni ty  t o  purchase t h e  
property,  does not s u f f i c e .  In f a c t ,  u n t i l  fir. Rodman 
exercised the opt ion  t o  purchase, h e  was u n d e r  no obliga- 
t i on  t o  purchase t h e  residence a t  a l l .  I n  t h e  present  
case the lease-purchase agreement d i d  not pass t i t l e  to 
Mr. Rodman. Therefore,  payment is  not authorized under 
5 U.S.C.  s 5 7 2 4 a ( a ) ( l ) .  

A s  an a l t e r n a t i v e  t o  reimbursement under 5 U . S . C .  
S 5724a(a) ( 4 ) ,  employees may be paid i n  c e r t a i n  circum- 
s tances  for  miscellaneous expenses incurred d u e  t o  t h e  
discontinuance of one residence and t h e  establishment of a 
residence a t  a new loca t ion .  FTR para. 2-3 .1 .  The for- 
f e i t u r e  of a depos i t  made on a residence is among the 
expenses t h a t  have been covered. 55 Comp. Gen. 628 
( 1 9 7 6 ) .  Paragraph 2 - 3 . l c  of the FTR s t a t e s  t h a t  the m i s -  
cellaneous -expense allowance w i l l  not be used t o  reimburse 
t h e  employees f o r  "expenses brought about by circum- 
s tances ,  f a c t o r s ,  o r  ac t ions  i n  w h i c h  the move t o  a new 
d u t y  s t a t i o n  was not t h e  proximate cause." 

The evidence before u s  e s t a b l i s h e s  t h a t  Mr. Rodman's 
t r a n s f e r  t o  Sa raso ta ,  F lor ida ,  was t h e  proxinate  cause of 
t h e  f o r f e i t u r e .  T h e  circumstances surrounding 
Mr. Rodman's dec i s ion  t o  obta in  t h e  opt ion to  purchase and 
h i s  ordered t r a n s f e r  a s  set  f o r t h  above, t h e  i n t e r e s t  
r a t e s  prevalent  a t  the  time, t h e  circumstances of h i s  
d ivorce,  and h i s  need t o  capture  the equi ty  from h i s  house 
f o r  s a l e ,  s t rong ly  sugges t  t h a t  had H r .  Rodman not been 
requested t o  t r a n s f e r  h e  would have exercised t h e  opt ion 
f o r  w h i c h  j u s t  3 months p r i o r  h e  had expended 33 ,500  t o  
acquire .  

- -  
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Ne have disallowed reimbursement for a fDrfeited 
purchase deposit as an item Of miscellaneous expense in 
Lillie L. Beaton, 8 - 2 0 7 4 2 0 ,  February 1,  1 9 8 3 .  This case 
is distinguishable from Mr. Rodman's because the facts of 
record in Lillie L. Beaton failed to establish that 
Ms. Beaton's transfer was the proximate cause of the for- 
feiture whereas, as indicated above, we are satisfied that 
Mr. Rodman's transfer was. 

Accordingly, we will not object to the reimbursement 
of the option payment forfeited by Mr. Rodman to the 
extent authorized by para. 2 - 3 . 3  of the FTR. Yr. Rodman's 
claiin for  expenses in excess of the maximum amount reim- 
bursable as miscellaneous expenses may not be paid. 

0 of the United States 
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