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request  f o r  r e c o n s i d e r a t i o n  

010 EST: 

P r o t e s t  f i l e d  w i t h  GAO more t h a n  1 0  w o r k i n g  
d a y s  a f t e r  p r o t e s t e r  l e a r n e d  o f  i n i t i a l  
a d v e r s e  a c t i o n - - a g e n c y  d e t e r m i n a t i o n  t h a t  t h e  
c h a n g e  i n  t h e  s p e c i f i c a t i o n s  r e q u e s t e d  b y  t h e  
p r o t e s t e r  was n o t  c o n s i d e r e d  p r a c t i c a l - i n  
r e s p o n s e  t o  p r o t e s t  f i l e d  w i t h  a g e n c y ,  i s  
u n t i m e l y .  P r o t e s t e r ' s  c o n t i n u e d  p u r s u i t  of 
p r o t e s t  w i t h  c o n t r a c t i n g  a g e n c y  does n o t  
a l t e r  t h i s  r esu l t .  

P i e r c e  Coal s a l e s  I n t e r  , . ~ t i o n a l  ( P i e r c e )  r e q u e s t s  
r e c o n s i d e r a t i o n  o f  o u r  J a n u a r y  15 ,  1 9 8 5 ,  d i s m i s s a l  o f  i ts  
?rotest  a s  u n t i m e l y  u n d e r  s e c t i o n  2 1 . 2  of o u r  B i d  P r o t e s t -  
R e g u l a t i o n s ,  4 9  Fed .  Reg. 4 9 , 4 1 7 ,  4 9 , 1 2 0  ( 1 9 8 4 )  ( t o  b e  
c o d i f i e d  i n  4 C . F . R .  p a r t  2 1 ) .  S e c t i l 3 n  21 .2  p r o v i d e s  t h a t  a 
p r o t e s t  w h i c h  was i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  
a g e n c y  i s  u n t i m e l y  i f  i t  i s  n o t  f i l e d  w i t h  o u r  O f f i c e  w i t h i n  
1 0  w o r k i n g  d a y s  a f t e r  t h e  p r o t e s t e r  h a s  a c t u a l  o r  
c o n s t r u c t i v e  k n o w l e d g e  of i n i t i a l  a d v e r s e  a g e n c y  a c t i o n ,  

W e  a f f i r r n  o u r  p r i o r  d i s m i s s a l .  

By i n v i t a t i o n  f o r  b i d s  N o .  OLA600-85-B-0018, t h e  
D e f e n s e  F u e l  S u p p l y  Center  (DFSC) s o l i c i t e d  o f f e r s  f o r  t h e  
s u p p l y  o f  a n  e s t i m a t e d  1 5 , 0 0 0  n e t  t o n s  o f  coa l  f o r  L o r i n g  
A i r  F o r c e  Base ,  L i m e s t o n e ,  Maine .  T h e  s o l i c i t a t i o n  requi red  
t h a t  t h e  coal  m u s t  have  a minimum of 1 4 , 2 0 0  B.T.U. ,  d r y .  

By l e t t e r  o f  December 6 ,  1 9 8 4 ,  P i e r c e  a l l e g e d  t h a t  t h e  
B.T.U. r e q u i r e m e n t  was u n d u l y  r e s t r i c t i v e  a n d  r e q u e s t e d  t h a t  
DFSC e i t h e r  j u s t i f y  t h e  r e q u i r e m e n t  o r  r e d u c e  i t  t o  a 
minimum o f  1 3 , 5 0 0  B.T.U., d r y .  

I n  r e s p o n s e ,  DFSC wrote P i e r c e  o n  December  2 1  t h a t  i t  
had d i s c u s s e d  t h e  matter w i t h  t h e  A i r  F o r c e  a n d  had  
d e t e r m i n e d  t h a t  " a  r e d u c t i o n  i n  B.T.U. l e v e l s  is  n o t  
c o n s i d e r e d  p r a c t i c a l . "  I n  p a r t i c u l a r ,  DFSC p o i n t e d  o u t  t h a t  
a d e c r e a s e  i n  B.T.U. l e v e l s  wou ld  r e su l t  i n  a s i g n i f i c a n t  
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i n c r e a s e  i n  t r a n s p o r t a t i o n  c o s t s  s ince more coa l  wou ld  b e  
r e q u i r e d  a n d  t h a t  p a s t  e x p e r i e n c e  i n d i c a t e d  t h a t  a decrease 
i n  R . T . I J .  l e v e l s  m u l d  d e c r e a s e  h o i l e r  e f f i c i e n c y  a n d  
i n c r e a s e  o p e r 3 t i o n a l  c o s t s .  

A f t e r  e x p r e s s i n g  d i s s a t i s f a c t i o n  w i t h  D F S C ' S  d e c i s i o n  
i n  a l e t t e r  d a t e d  December 2 4 ,  P i e rce  E i l e d  a p r o t e s t  w i t h  
o u r  O f f i c e  o n  J a n u a r y  15.  

W e  c o n s i d e r e d  D F S C ' S  l e t t e r  o f  December  2 1  t o  
c o n s t i t u t e  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  o n  P i e rce ' s  p r o t e s t  
t o  DFSC.  S i n c a  ? i e r c e ' s  s u b s e q u e n t  p r o t e s t  to  o u r  O f f i c e  
was n o t  f i l e d  u n t i l  J a n u a r y  1 5 ,  more t h a n  1 0  w o r k i n g  d a y s  
l a t e r ,  w e  d i s m i s s e d  t h i s  l a t t e r  p r o t e s t  a s  u n t i m e l y .  

In i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  P ie rce  d i s p u t e s  ou r  
c h a r a c t e r i z a t i o n  o f  D F S C ' s  December 2 1  l e t t e r  as a d v e r s e  
a g e n c y  a c t i o n .  P i e rce  a r g u e s  t h a t  t h e  December  2 1  l e t t e r  
d i d  n o t  r e p r e s e n t  a f i n a l  d e c i s i o n  b y  DFSC. Pierce p o i n t s  
o u t  t h a t  i t  c o n t i n u e d  t o  p u r s u e  t h e  mat ter  w i t h  DFSC a n d ,  
f o r  t h e  f i r s t  t i m e ,  i n f o r m s  u s  t h a t  i t  e n g a g e d  i n  
d i s c u s s i o n s  w i t h  DFSC a s  l a t e  as J a n u a r y  4 a n d  h a d  a r r a n g e d  
a t e n t a t i v e  m e e t i n g  w i t h  c o n t r a c t i n g  o f f i c i a l s  a t  w h i c h  i t  
had  i n t e n d e d  t o  s u p p l y  a d d i t i o n a l  e v i d e n c e  i n  s u p p o r t  o f  i t s  
p o s i t i o n .  P i e rce  t h e r e f o r e  b e l i e v e s  t h a t  3n e a r l i e r  p r o t e s t  
t o  GAO would  h a v e  b e e n  " p r e m a t u r e ,  s i n c e  t h e r e  l a c k e d  a 
d e f i n i t i v e  a c t  w h i c h  was p r e j u d i c i a l  t o  P i e r c e  Coal." 

We d i s a g r e e .  A d v e r s e  a g e n c y  a c t i o n  i s  any a c t i o n  o r  
i n a c t i o n  w h i c h  i s  p r e j u d i c i a l  t o  t h e  p o s i t i o n  t a k e n  i n  a 
p r o t e s t  f i l e d  w i t h  a n  a g e n c y .  - See Media Assoc ia tes ,  I n c . ,  
B-211153,  A p r .  1 2 ,  1 9 8 3 ,  8 3 - 1  C.P.D. 11 385.  D F S C ' s  
d e t e r m i n a t i o n  t h a t  a r e d u c t i o n  i n  B.T.U.  l e v e l s  was n o t  
p r a c t i c a l  was p r e j u d i c i a l  t o  P i e r c e ' s  r e q u e s t  t h a t  t h e  
s o l i c i t a t i o n  s p e c i f i c a t i o n s  be c h a n g e d .  M o r e o v e r ,  t h e  f a c t  
t h a t  P i e r c e  was c o n t i n u i n g  t o  p u r s u e  t h e  ma t t e r  w i t h  DFSC i n  
h o p e s  of c o n v i n c i n g  DFSC t o  c h a n g e  i t s  a d v e r s e  d e c i s i o n  d o e s  
n o t  a l t e r  t h e  r e q u i r e m e n t  t h a t  a s u b s e q u e n t  p r o t e s t  t o  o u r  
O f f i c e  was r e q u i r e d  to  b e  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  o f  
a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  o f  i n i t i a l  a d v e r s e  a g e n c y  
a c t i o n .  - S e e  A l l i s - C h a l m e r s  Corpora t ion ,  B-213388,-Mar:  1 6 ,  
1 9 8 4 ,  84-1 C . P . D .  11 320.  

S i n c e  P ie rce  h a s  f a i l e d  t o  p r o v i d e  new e v i d e n c e  o r  
l e g a l  a r g u m e n t s  w h i c h  show t h a t  o u r  p r i o r  d i s m i s s a l  was 
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e r r o n e o u s ,  t h a t  d e c i s i o n  i s  a E f i r n e d .  Koch C o r p o r a t i o n - -  
R e c o n s i d e r a t i o n ,  8 - 2 1 2 3 0 4 . 4 ,  J u l y  3 1 ,  1 9 8 4 ,  8 4 - 2  C . P . D .  
11 1 3 2 .  

24'- GL- 
Harry  R.  van C l e v e  
G e n e r a l  C o u n s e l  




