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DIGEST: 

1. A protest not filed within 10 working 
days after the protester knew or should 
have known of the basis for protest is 
untimely and will not  be considered. 

2. GAO will not review the Small Business 
Administration's (SBA) refusal to issue 
a certificate of competency, absent a 
showing of possible fraud or bad faith 
on the part of government-officialF or 
allegations that SBA did not ,follow its 
own regulations or did not consider 
material information, since the Small 
Business Act gives SBA conclusive 
authority to determine all elements of 
small business responsibility. 

I :. . 
Jay Fran Corporation protests the rejection of its 

bid by the Department of the Army under solicitation No. 
DAAJ10-84-B-A186 for H-1 heaters. We dismiss the pro- 
test. 

The Army found the protester nonresponsible and 
referred the matter to the Small Business Administration 
(SBA) for possible issuance of a certificate of compe- 
tency (COC). The SBA reviewed the matter arid declined 
to issue a COC because it found that the protester 
planned to subcontract all manufacturing. Jay Fran con- 
tends that this determination was improper. 

In order to be considered, a protest must be filed 
with this Office or with the contracting agency within 
10 working days after the basis for protest is or should 
have been known, whichever is earlier. 4 C.F.R. 
S 21.2(b)(2) (1984); Schlegel Associates, Inc,, 8-213739, 
June 28, 1984, 84-1 CPD 1 6 8 8 .  By letter of October 2, 
1984, the SBA informed Jay Fran that it had been found 
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ineligible for a COC; this protest was filed with our 
Office on November 16. Even assuming that the protester did 
not receive the SBA'S letter until a week after its date, 
substantially more than 10 working days elapsed before the 
protest was filed, and it is therefore untimely. 

In any event, the SBA has conclusive authority to 
determine whether a small business is responsible. 15 
u.S.C. S 637(b)(7) (1982). Our Office generally will not 
review an SBA decision to issue or not to issue a COC. 
4 C.F.R. S 21.3(9)(3). The only exceptions to this rule-- 
applicable both to actual determinations of responsibility 
and to ineligibility under SBA's rules--are when there is a 
showing that the SBA's refusal stemmed from fraud or bad 
faith or when it is alleged that the SBA did not follow its 
own regulations or did not consider material information. 
Intertwine, Inc.; B-215314, July 17, 1984, 8 4 - 4  CPD 11 59; 
Art' s Supplies and Serv ices--Reconsideration, B-210 156.2, 
Sept. 23, 1983, 83-2 CPD 11 365. 

Although Jay Fran contends that the agency officials 
who found it nonresponsible are involved in some form of bid 
rigging or corruption, we do not consider this sufficient to 
show that the SBA's refusal to issue a COC stemmed from bad 
faith or fraud. The SBA made an independent determination 
that Jay Fran would not meet the SBA's regulatory require- 
ment that it perform a significant portion of the work. See 
13 C.F.R. S 125.5(b) (1984). Accordingly, it appears that 
the COC denial resulted from the SBA's own review of the 

- 
situation and not from any improper conduct on the part of 
the agency. See Sermor Inc., B-210872, July 13, 1983, 83-2 
CPD 11 87. - 

The petitioner also contends that the company which was 
awarded this contract is and has been late in performing 
other government contracts and therefore should not have 
been awarded the contract. We point out that recent 
unsatisfactory performance, however, does not automatically 
require a determination that a bidder is nonresponsible. 
GAVCO Corp.--Request for Reconsideration, B-207846.2, 
Sept. 20, 1982, 82-2 CPD 11 242. Jay Fran does not indicate 
how or why the prior delinquencies occurred or whether the 
same cause is present in this procurement. Absent that 
information, the protester has n o t  met its burden of making 

rima facie showing that the contracting officer acted 
frau ulently or in bad faith when he found the other firm 
responsible. Id. In the absence of such a showing, this 
Office will not review the matter further. See 4 C.F.R. 
§ 21.3(9)(4). 
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Additionally, to the extent Jay Fran's assertions involve 
alleged criminal activity they should be referred by the pro- 
tester to the Department of Justice. Reliability Sciences, 
Inc., B-212852, May 2, 1 9 8 4 ,  84-1 CPD 11 493. 

The protest is dismissed. 

Harry R. Van Cleve 
General Counsel 
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