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Pan Am World Services ,  Inc.  MATTER OF: 

DIGEST: 

1 .  P ro t e s t  t h a t  agency improperly excluded a 
proposal from the competitive range without 
conducting d iscuss ions  i s  dismissed a s  
untimely because i t  was not f i l e d  w i t h i n  10 
days of when the p r o t e s t e r  received not ice  
t h a t  i t s  proposal had been r e j ec t ed .  

2 .  Issues  involving the scheduling of a 
debr ie f ing  o r d i n a r i l y  w i l l  not be considered 
by GAO s ince  such i ssues  a r e  procedural and 
do not involve the v a l i d i t y  of a cont rac t  
award. 

3. Tn camera review of p r i c e s  of fe red  i n  - 
response t o  request  fo r  proposals does not 
reveal abuse of* d i s c r e t i o n  i n  excluding 
proposal from competit ive range based on 
p r i ce .  

Pan Am World Services ,  I n c .  p r o t e s t s  the r e j e c t i o n  
of the propsal i t  submitted i n  response to  request f o r  
proposals ( R F P )  No. F41689-84-R-0004, issued by Randolph 
A i r  Force Base, Texas. Pan Am complains t h a t  the agency 
improperly r e j ec t ed  i t s  proposal without conducting 
discussions.  The A i r  Force argues t h a t  t h i s  p ro t e s t  is 
untimely a n d ,  i n  any event ,  is  without meri t .  We agree. 

The s o l i c i t a t i o n  sought a cont rac tor  t o  opera te  the 
Base Supply F a c i l i t y  a t  Sheppard A i r  Force Rase, Texas, 
under a f i rm ' ,  f ixed-price  con t r ac t .  The agency issued 
t h e  s o l i c i t a t i o n  a s  p a r t  of an  Off ice  of Mahagement and 
Budget C i rcu la r  A-76 cost  comparison to  determine whether 
government o r  con t r ac to r  operat ion of t h e  f a c i l i t y  would 
be more economical. The s o l i c i t a t i o n  provided tha t  the 
agency would award a con t r ac t  t o  t h a t  responsible  o f f e r o r  
whose technica l  proposal was acceptable  and whose p r i c e ,  
a s  evaluated i n  accordance w i t h  cos t  comparison procedures, 
was low. 
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pan Am submitted both a technical and a price proposal 
specifying, respectively, how i t  would operate the facility 
and at what price. Ry letter dated May 1 4 ,  1 9 8 4 ,  the 
agency notified Pan Am that althouqh its technical pro- 
posal was reasonably acceptable, the firm would not be 
considered further for award because its price proposal 
was not in the competitive ranqe. Pan Am wrote t o  the 
contracting officer on May 3 1  requesting an explanation 
of how the agency established the competitive range and 
stating that it did not understand how the aqency could 
find Pan Am's price proposal to be not competitive 
without conducting discussions and receiving best and 
final offers. Pan Am also requested a debrie€inq. When 
Pan Am received no response to this letter, it contacted 
the contracting officer by telephone on June 19 and 
reportedly was told that the agency would debrief Pan AITI 
only after award. Dissatisfied with this response, P a n  Am 
filed a protest with this Office on July 3 complaining 
about the rejection of its proposal on the basis of price 
without the opportunity for discussions and the refusal of 
the agency to hold a debriefinq. 

In its initial report to this Office, which was a 
combined response to protests filed by ?an Am and four 
other disappointed offerors, the Air Force argued that 
Pan Am's protest was untimely. The agency did not specify 
the factual basis for this argument, however, and, since it 
was not otherwise clear from the record as it then existed 
that the protest was untimely, we requested the agency to 
prepare a supplemental report addressinq both the time- 
liness and the merits of Pan Am's protest. Rased on infor- 
mation contained in the supplemental report, we dismiss 
the protest in part and deny it in part. 

The principal basis €or Fan A m ' s  protest is that the 
acrency excluded its proposal from the competitive range 
without conducti,ng discussions with the firm. Pan Am 
became aware o f  this circumstance when it received the 
agency's letter of May 1 4 ,  which we now know to hav'e 
occurred on May 1 7 .  Our Bid Protest Procedures state 
that protests based on other than alleged solicitation 
improprieties must be filed with either the contracting 
agency or this Office not later than 10 days after the 
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b a s i s  fo r  t h e  p r o t e s t  i s  known o r  s h o u l d  h a v e  been known. 
4 C.F.R.  .§ 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 4 ) .  T h u s ,  Pan  Am s h o u l d  h a v e  
f i l e d  i t s  p r o t e s t  c o n c e r n i n g  t h e  l a c k  o f  d i s c u s s i o n s ,  
e i t h e r  here  o r  w i t h  t h e  a g e n c y ,  w i t h i n  10 w o r k i n g  d a y s  of 
May 1 7 ,  o r  by J u n e  1 .  I f  we as sume  t h a t  Pan  A m ' s  l e t t e r  
of May 31 was a p r o t e s t  t o  t h e  a g e n c y ,  t h e  p r o t e s t  was 
u n t i m e l y  s i n c e  t h e  a g e n c y  n o w  s a y s  i t  d i d  n o t  r e c e i v e  t h e  
l e t t e r  u n t i l  J u n e  6. I f  t h e  May 31 l e t t e r  was n o t  a n  
a g e n c y  p r o t e s t ,  t h e n  Pan A m ' s  p r o t e s t  r e c e i v e d  h e r e  on  
J u l y  3 c e r t a i n l y  is u n t i m e l y  s i n c e  i t  was f i l e d  more t h a n  
1 m o n t h  a f t e r  J u n e  1 .  

Pan  Am a l s o  p r o t e s t s  t h e  J u n e  19 r e f u s a l  o f  t h e  
c o n t r a c t i n g  o f f i c e r  to d e b r i e f  Pan  Am r e g a r d i n g  t h e  
r e j ec t ion  o f  i t s  p r o p o s a l .  A l t h o u g h  t h i s  b a s i s  f o r  i t s  
p ro te s t  may be t i m e l y - - t h e  p r o t e s t e r  r a i s e d  t h e  issue here 
o n  t h e  t e n t h  w o r k i n g  d a y  f o l l o w i n g  J u n e  19 - - the  issue is 
n o t  o n e  t h a t  t h i s  O f f i c e  o r d i n a r i l y  w i l l  c o n s i d e r .  The  
r e a s o n  is  t h a t  t h e  s c h e d u l i n g  o f  a d e b r i e f i n g  is a p r o c e -  
d u r a l  mat te r  t h a t  d o e s  n o t  i n v o l v e  t h e  v a l i d i t y  o f  an 
award .  See R e l i a b i l i t y  S c i e n c e s ,  I n c o r p o r a t e d ,  8 - 2 1 2 8 5 2 ,  
May 2 ,  lm, 84-1  CPD 11 493.  We t h e r e f o r e  d i s m i s s  t h i s  
a s p e c t  of t h e  p r o t e s t .  I n  a n y  e v e n t ,  t h e  r e g u l B t i o n s  
p r o v i d e  t h a t  d e b r i e f i n g s  o f  u n s u c c e s s f u l  o f f e r o r s  a r e  to 
b e  h e l d  a f t e r  a w a r d ,  n o t  b e f o r e .  See F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  ( F A R ) ,  S 1 9 . 1 0 0 2 ( b ) ,  4 8  Fed. Reg. 4 1 , 1 0 2 ,  42 ,171  
( 1 9 8 3 )  ( t o  b e  c o d i f i e d  a t  48 C.F.R.  Q 1 9 . 1 0 0 2 ( b ) ) .  

- 

F i n a l l y ,  u n d e r l y i n g  Pan  A m ' s  p r o t e s t  i s  t h e  f i r m ' s  
a p p a r e n t  d i s a g r e e m e n t  w i t h  t h e  a g e n c y ' s  d e t e r m i n a t i o n  
t h a t  Pan  A m ' s  p r i c e  was n o t  c o m p e t i t i v e .  I n  f a c t ,  Pan Am 
s a y s  i t  h a s  r e s e r v e d  t h e  r i g h t  t o  f i l e  a d e t a i l e d  p r o t e s t  
w i t h  t h i s  O f f i c e  when i t  l e a r n s  more a b o u t  t h e  e x c l u s i o n  
of i t s  p r i c e  proposal f rom t h e  c o m p e t i t i v e  range .  The  
A i r  Force a d d r e s s e d  t h i s  i s s u e  f u l l y  i n  t h e  s u p p l e m e n t a l  
r e p o r t  to  t h i s  O f f i c e ,  b u t  d e l e t e d  t h i s  d i s c u s s i o n  f rom 
t h e  p ro t e s t e r ' s  c o p y  o f  t h e  r e p o r t  b e c a u s e  t h e  r e g u l a t i o n s  
p r o h i b i t  t h e  p u b l i c  d i s c l o s u r e  of i n f o r m a t i o n  a b o u t a c o r n -  
p e t i t o r s '  proposals  p r ior  t o  award .  S e e  F A R , §  1 5 . 4 1 3 - 1 ( a ) .  
S i n c e  very l i t t l e  l i k e l y  would b e  g a i n e d  by p o s t p o n i n g  our  
c o n s i d e r a t i o n  of t h e  i s s u e ,  we r e v i e w e d  t h e  s u p p l e m e n t a l  
report i n  camera to  de te rmine  w h e t h e r  t h e  r e j ec t ion  o f  
Pan Am'sp roposa l  was improper.  We c o n c l u d e . t h a t  i t  was 
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not. O u r  discussion here is limited because the agency has 
not made an award yet. 

A competitive range determination is primarily a 
matter within the contracting agency's discretion. This 
Office will not challenge an agency's judgment in this 
regard unless the record shows an abuse of discretion or 
a violation of procurement statutes or regulations. Leo 
Kanner Associates, R-213520, Mar. 13, 1984, 84-1 CPD 
11 299. We have held that a technically acceptable 
proposal may be excluded from the competitive range when 
the offeror's price is substantially higher than the prices 
of other offerors submitting technically acceptable pro- 
posals and the agency determines that the higher-priced 
proposal has no reasonable chance of being selected for 
award. See Informatics General Corporation, 8-210709, 

tester's price was 44 percent higher than that of the low, 
technically acceptable offeror). We reviewed the range of 
prices offered in response to the RFP in this case, and we 
believe the competitive range determination was consistent 
with our holding in Informatics General Corporation, supra. 
We cannot conclude that the determination involved an abuse 
of discretion, and thereEore have no basis to question it. 

- 

- 
June 30, 1983, 83-2 CPD (I 47, aff'd 8 3-2 CPD 41 580 (pro- 

We dismiss the protest in part and deny it  in part. 

1 of the [Jnited States 
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