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1 .  By s t a t u t e ,  t h e  S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  
E n e r g y  ( D O E )  i s  a u t h o r i z e d  t o  c o n d u c t  s a l e s  o f  
N a v a l  P e t r o l e u m  R e s e r v e  p e t r o l e u m  p r o d u c t s ;  e a c h  
s a l e  s h a l l  b e  a p u b l i c  a d v e r t i s e d  s a l e  t o  t h e  
h i g h e s t  q u a l i f i e d  b i d d e r  a t  s u c h  t ime  a n d  i n  s u c h  
a m o u n t s  a s  t h e  S e c r e t a r y  c o n s i d e r s  p r o p e r .  T h u s ,  
D O E  h a s  some d i s c r e t i o n  c o n c e r n i n g  t h e  c o n d u c t  o f  
t h e  s a l e ,  i n c l u d i n g  t h e  d e c i s i o n  a s  t o  t h e  amoun t  
o f  g a s  t o  s e l l  a t  a p a r t i c u l a r  s a l e .  

2 .  D e p a r t m e n t  o f  E n e r g y  d i d  n o t  a b u s e  d i s c r e t i o n  
g r a n t e d  by l a w  i n  c o n d u c t  o f  p e t r o l e u m  sal- at - ‘ ,  

N a v a l  P e t r o l e u m  R e s e r v e  i n  i t s  d e t e r e u a t f u n : - - t h a t -  - 
i t  c o u l d  n o t  t a k e  i m m e d i a t e  r e m e d i a l  a c t f a t r c o n - .  - 
c e r n i n g  a p r o t e s t  a g a i n s t  a c c u r a c y  o f  sa ,Xes . infor-  
m a t i o n  u n d e r  n a t u r a l  gas s a l e s  s o l i c i t a t i o n  f i l e d  
4 d a y s  b e f o r e  b i d  o p e n i n g .  I m m e d i a t e  a g e n c y  
a c t i o n  was n o t  p o s s i b l e  b e c a u s e  s o l i c i t a t i o n  d i d  
n o t  p e r m i t  i n c r e a s i n g  q u a n t i t i e s  w i t h o u t  amend- 
m e n t ,  a n  amendment  c o u l d  n o t  b e  f s s u e d  i n  t i m e l y  
f a s h i o n  b e c a u s e  a g e n c y  n e e d e d  t i m e  t o  v e r i f y  
a c c u r a c y  o f  p r o t e s t e r ’ s  i n f o r m a t i o n ,  a n d  s a l e  
c o u l d  n o t  b e  d e l a y e d  w i t h o u t  a d v e r s e l y  a f f e c t i n g  
t h e  o p e r a t i o n s  o f  t h e  N a v a l  P e t r o l e u m  R e s e r v e .  

G e t t y  O i l  Company ( G e t t y )  p r o t e s t s  t h e  s a l e  o f  n a t u r a l  
g a s  f r o m  t h e  N a v a l  P e t r o l e u m  R e s e r v e  No. 1 ( N P R ) ,  K e r n  
C o u n t y ,  C a l i f o r n i a ,  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DE- 
F B 0 1 - 8 4 F E 6 0 5 2 1  i s s u e d  by t h e  D e p a r t m e n t  o f  E n e r g y  (DOE). 

G e t t y  c o n t e n d s  t h a t  D O E  i s s u e d  a d e f e c t i v e  I F B  b e c a u s e  
i t  d i d  n o t  c o n t a i n  t h e  b e s t  c u r r e n t  e s t i m a t e  o f  g a s  w h i c h  
c o u l d  b e  s o l d  a t  t h e  N P R  1 7 2  d e l i v e r y  l o c a t i o n .  G e t t y  
b e l i e v e s  t h a t ,  i n  v i e w  of i t s  p r e - b i d - o p e n i n g  p r o t e s t  
a s s e r t i n g  t h a t  D O E  h a d  u n d e r e s t i m a t e d  t h e  q u a n t i t y  o f  g a s ,  
D O E  s h o u l d  h a v e  t a k e n  s t e p s  t o  r e v i s e  t h e  s a l e  e s t i m a t e s .  
G e t t y  a r g u e s  a l t e r n a t i v e l y  t h a t  t h e  IFB a s  i s s u e d  p e r m i t t e d  
a w a r d  o f  g r e a t e r  t h a n  l i s t e d  q u a n t i t i e s  w i t h o u t  r e v i s i o n  o f  
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t h e  I F B  b y  a m e n d m e n t ,  or t h a t - a n  a m e n d m e n t  s h o u l d  h a v e  b e e n  
i s s u e d  a s  s o o n  a s  p o s s i b l e  a f t e r  i t s  p r o t e s t  was f i l e d ,  o r  
t h e  s a l e s  u n d e r  t h e  I F B  s h o u l d  h a v e  b e e n  made o n  a n  i n t e r i m  
b a s i s  u n t i l  a r e v i s e d  I F B  c o u l d  b e  i s s u e d .  F i n a l l y ,  G e t t y  
a r g u e s  t h a t  DOE'S s a l e  v i o l a t e s  10 U . S . C .  8 7 4 3 0 ( b )  ( 1 9 8 2 ) ,  
w h i c h  g o v e r n s  t h e  s a l e  o f  NPR n a t u r a l  g a s ,  b e c a u s e  D O E  
a l l e g e d l y  i s  r e q u i r e d  t o  s e l l  t h e  g a s  a t  t h e  h i g h e s t  p r i c e  
a v a i l a b l e  a n d  t h e  g a s  s o l d  a t  d e l i v e r y  l o c a t i o n  2 4 2 ,  a t  a 
l o w e r  p r i c e  t h a n  a t  1 7 2 ,  s h o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  
1 7 2  e s t i m a t e .  G e t t y  a s s e r t s  t h a t  DOE h a d  i n f o r m a t i o n  p r i o r  
t o  b i d  o p e n i n g  s h o w i n g  t h a t  1 7 2  h a d  a g r e a t e r  d e l i v e r y  
c a p a c i t y  t h a n  was s t a t e d  i n  t h e  I F B  a n d ,  t h u s ,  DOE was 

- - z  :ed t o  s e l l  t h e  g r e a t e r  q u a n t i t y  a t  1 7 2 .  

We d e n y  t h e  p r o t e s t .  

T h i s  I F B  was i s s u e d  f o r  t h e  s a l e  o f  1 3 6 , 9 0 0  m i l l i o n  
B r i t i s h  t h e r m a l  u n i t s  (MBTU) p e r  d a y  o f  n a t u r a l  g a s  f r o m  NPR 
a n d  e s t a b l i s h e d  a b i d  o p e n i n g  d a t e  o f  J u l y  1 3 ,  1 9 8 4 .  Vari-  
o u s  q u a n t i t i e s  o f  g a s  were o f f e r e d  f o r  d e l i v e r y  a t  f o u r  
d i f f e r ? - n t  p o i r i t s  i r i c l u d i n g  1 7 2  a n d  2 4 2 .  T h e  q u a n t i t i e s  
o f f e r e d  a t  e a c h  d e l i v e r y  p o i n t  were  b a s e d  o n  q u a n t i t i e s  
a v a i l a b l e  f o r  s a l e  a n d  t h r o u g h p u t  c a p a c i t y  a t  e a c h  o f  t h e  
l o c a t i o n s .  A t  t h r e e  o f  t h e  l o c a t i o n s ,  t h e  g a s  o f f e r e d ,  
b a s e d  o n  t h e  t h r o u g h p u t  c a p a c i t y ,  was l e s s  t h a n  t h e  q u a n t i t y  
o f  g a s  DOE c o u l d  d e l i v e r  t o  t h o s e  p o i n t s .  

On J u l y  9 ,  1 9 8 4 ,  24  d a y s  a f t e r  t h e  IFB was i s s u e d  a n d  
4 d a y s  b e f o r e  t h e  s c h e d u l e d  b i d  o p e n i n g ,  G e t t y  t e l e p h o n e d  
t h e  DOE c o n t r a c t  s p e c i a l i s t  t o  r e q u e s t  t h a t  t h e  v o l u m e  o f  
g a s  f o r  s a l e  a t  t h e  1 7 2  l o c a t i o n  b e  i n c r e a s e d  t o  t h e  maximum 
v o l u m e  t h a t  c o u l d  b e  d e l i v e r e d .  G e t t y  h a s  s u g g e s t e d  a t  
v a r i o u s  t imes  t h a t  t h e  p r o p e r  p i p e l i n e  c a p a c i t y  s h o u l d  b e  
e i t h e r  1 2 1 , 0 0 0 ,  1 2 4 , 0 0 0  o r  1 3 2 , 0 0 0  H B T U  p e r  d a y .  T h e  c o n -  
t r a c t  s p e c i a l i s t  a d v i s e d  G e t t y  t h a t ,  b e f o r e  c h a n g i n g  t h e  
a m o u n t  o f  g a s  f o r  s a l e ,  DOE w o u l d  n e e d  t o  v e r i f y  G e t t y ' s  
i n f o r m a t i o n  c o n c e r n i n g  t h e  c a p a c i t i e s  o f  t h e  c o n n e c t i - n g  
p i o e l i n e s ,  a n d  t h a t ,  i f  t h e  c a p a c i t i e s  were a s  G e t t y  
* ; s e d ,  t h e  c h a n g e  w o u l d  h a v e  t o  b e  a c c o m p l i s h e d  b y  a n  I F B  
riisendment s i n c e  t h e  I F B  q u a n t i t i e s  were a f f e c t e d .  DOE f u r -  

. t h e r  s t a t e d  t h a t  i t  c o u l d   lot i s s u e  s u c h  a n  a m e n d m e n t ,  i n  
a n y  e v e n t ,  s i n c e  b i d  o p e n i n g  was o n l y  4 d a y s  away a n d  t h e  
b i d  o p e n i n g  c o u l d  n o t  b e  e x t e n d e d .  A l s o ,  DOE a d v i s e d  t h a t ,  
s i n c e  t h e r -  were  2 3 2  p r o s p e c t i v e  b i d d e r s  o n  t h e  m a i l i n g  
l i s t ,  D C -  z o u l d  q o t  e n s u r e  t h e  t i m e l y  r e c e i p t  o f  a n  
amendme-ic b e f o r e  b i d  o p e n i n g .  
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B a a e d  on its v e r i f i c a t i o n  o f  G e t t y ' s  p i p e l i n e  c a p a c i t y  
i n f o r m a t i o n  d u r i n g  t h e  p e n d e n c y  o f  G e t t y ' s  p r o t e s t ,  DOE 
a d v i s e s  t h a t  f u t u r e  s o l i c i t a t i o n s  w i l l  p e r m i t  t h e  p u r c h a s e  
o f  h i g h e r  a m o u n t s  o f  gas  f r o m  1 7 2 .  N e v e r t h e l e s s ,  D O E  
a s s e r t s  it a c t e d  p r o p e r l y  i n  t h e  c o n d u c t  o f  t h i s  s a l e  a n d  
b e l i e v e d  i n  g o o d  f a i t h  t h a t  t h e  I F B  r e f l e c t e d  t h e  b e s t  
a v a i l a b l e  e s t i m a t e s .  

W i t h  r e g a r d  t o  D O E ' S  d e c i s i o n  n o t  t o  r e v i s e  t h e  I F B  i n  
r e s p o n s e  t o  G e t t y ' s  p r o t e s t ,  DOE e x p l a i n s  t h a t  i t  is a b s o -  
l u t e l y  e s s e n t i a l  t h a t  t h e  f l o w  o f  g a s  o f f  t h e  N P R  n o t  b e  
i n t e r r u p t e d .  D O E  s t a t e s  t h a t ,  u n l e s s  t h e  g a s  is r e m o v e d  
f r o m  t h e  f i e l d  o n  a c o n t i n u o u s  u n i n t e r r u p t e d  b a s i s ,  w e l l s  
w o u l d  h a v e  t o  b e  s h u t  down. DOE a s s e r t s  t h a t  t h e  s h u t d o w n  
o f  w e l l s  c o n f l i c t s  w i t h  DOE'S s t a t u t o r y  m a n d a t e  to m a n a g e  
t h e  p e t r o l e u m  p r o d u c t i o n  a t  t h e  f i e l d  a t  its maximum 
e f f i c i e n t  r a t e .  DOE c o n c l u d e s  t h a t  a n  a m e n d m e n t  t o  t h e  I F B  
w o u l d  h a v e  r e q u i r e d  t h e  b i d  o p e n i D g  d a t e  b e  e x t e n d e d .  and, 
a r e s u l t ,  t h e  d a t e  f o r  c o m m e n c e m e n t  o f  d e l L v e r l s s t w y g a X d  h a v e L .  
b e e n  d e l a y e d .  . .  

D O E  a l s o  p o i n t s  o u t  t h a t ,  e v e n  i f  G e q t y ' ' , s ' b f a r ~ F a n .  . 
c o u l d  h a v e  b e e n  v e r i f i e d  i m m e d i a t e l y ,  i t  wrroEd n o t s h a v e  b e e n  
p o s s i b l e  t o  amend t h e  I F B  w i t h o u t  d e l a y i n g  t h e  b i d  o p e n i n g  
d a t e  t o  p e r m i t  p r o s p e c t i v e  b i d d e r s  t o  c o n s i d e r  t h e  a m e n d m e n t  
i n  a r r i v i n g  a t  t h e i r  b i d s .  T h e  I F B  was s e n t  t o  a p p r o x i -  
m a t e l y  2 3 2  a d d r e s s e e s  who c o m p r i s e  t h e  b i d d e r s  list, a n d  DOE 
s t a t e s  t h a t  i n  t h e  p a s t  i t  h a s  t a k e n  a t  l e a s t  2 d a y s  t o  
d r a f t  t h e  a m e n d m e n t  t o  t h e  I F B ,  t o  h a v e  i t  i n t e r n a l l y  
a p p r o v e d  w i t h i n  D O E ,  a n d  r e p r o d u c e  a n d  p r e p a r e  i t  f o r  
m a i l i n g .  S i n c e  G e t t y ' s  o b j e c t i o n  was f i r s t  made known t o  
DOE o n  J u l y  9 ,  1 9 8 4 ,  DOE a d v i s e s  i t  b e l i e v e d  t h a t  a i y  amend- 
m e n t  i s s u e d  w o u l d  not b e  r e c e i v e d  b y  p r o s p e c t i v e  b i d d e r s  ii 
t i m e  f o r  i t  t o  b e  c o n s i d e r e d  in a r r i v i n g  a t  t h e i r  b i d s .  
T h u s ,  DOE a s s e r t s  t h a t  i t  w o u l d  n o t  h a v e  b e e n  p o s s i b l e  t o  
i s s u e  a n  a m e n d m e n t  w i t h o u t  e x t e n d i n g  t h e  b i d  o p e n i n g  d a t e  
a n d  i n t e r r u p t i n g  t h e  f l o w  o f  gas  o f f  t h e  NPR, t h e r e b y  
r e q u i r i n g  s o m e  of t h e  g a s  a n d  o i l  p r o d u c t i o n  t o  b e  
c u r t  ai l e d .  

I n , t h i s  c o n n e c t i o n ,  DOE f u r t h e r  p o i n t s  o u t  t h a t ,  a f t e r  
b i d  o p e n i n g ,  a p p r o x i m a t e l y  5 w o r k i n g  d a y s  a r e  g e n e r a l l y  
r e q u i r e d  t o  d e t e r m i n e  q u a l i f i e d  p r o s p e c t i v e  a w a r d e e s .  DOE 
a l s o  p o i n t s  o u t  t h a t  by l a w ,  t h e  s a l e s  c o n t r a c t s  m u s t  b e  
f o r w a r d e d  t o  t h e  D e p a r t m e n t  o f  J u s t i c e  f o r  c e r t i f i c a t i o n  
t h a t  t h e  a w a r d  will n o t  v i o l a t e  a n t i t r u s t  l aws  a n d  t h a t  
J u s t i c e  h a s  3 0  d a y s  f o r  t h i s  r e v i e w .  F i n a l l y ,  a f t e r  D O E  
a p p r o v a l ,  DOE a d v i s e s  t h a t  p r o p o s e d  a w a r d e e s  m u s t  o b t a i n  
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p e r f o r m a n c e  g u a r a n t e e s  s u b j e c t  t o  DOE a p p r o v a l  b e f o r e  
d e l i v e r i e s  b e g i n .  D O E  s t a t e s  a p p r o x i m a t e l y  1 0  d a y s  a r e  
n e e d e d  f o r  t h i s  p r o c e d u r e .  DOE c o n c l u d e s  t h a t ,  b a s e d  o n  
t h i s  s c h e d u l e  o f  a c t i o 3 s  w h i c h  m u s t  b e  a c c o m p l i s h e d  p r i o r  t o  
c o n t r a c t  p e r f o r m a n c e ,  i s s u a n c e  o f  a n  a m e n d m e n t  i n  t h i s  c a s e  
w o u l d  h a v e  j e o p a r d i z e d  NPR o p e r a t i o n s .  

I n i t i a l l y ,  w e  n o t e  t h a t  u n d e r  t h e  a p p l i c a b l e  l a w ,  1 0  
U.S.C. § 7 4 3 0 ( b )  ( 1 9 8 2 1 ,  t h e  S e c r e t a r y  o f  E n e r g y  h a s  some 
d i s c r e t i o n  i n  t h e  s a l e  o f  t h e  g a s ,  i n c l u d i n g  t h e  d e c i s i o n  a s  
t o  t h e  a m o u i t  o f  g a s  t o  s e l l  a t  a p a r t i c u l a r  s a l e .  U n d e r  
t h e  s t a t u t e ,  D O E  m u s t  s e l l  t h e  g a s  at p u b l i c  s a l e  t o  t h e  
h i g h e s t  q u a l i f i e d  b i d d e r  a t  s u c h  t i m e  a i d  i n  s u c h  a m o u n t s  a s  
t h e  S e c r e t a r y  o f  E n e r g y  c o n s i d e r s  p r o p e r .  T h e r e f o r e ,  D O E ' s  
a c t i o n s  h e r e  d i d  n o t  c o n s t i t u t e  a n  a b u s e  o f  a d m i n i s t r a t i v e  
d i s c r e t i o n .  

T h e  r e c o r d  c l e a r l y  s h o w s ,  a n d  G e t t y  d o e s  n o t  d i s p u t e ,  
t h a t  DOE was u n d e r  a t i g h t  t i m e  s c h e d u l e  f o r  t h e  c o m p l e t i o n  
o f  t h i s  s a l e  t o  a v o i d  d i s r u p t i o n  o f  p e t r o l e u m  p r o d u c t i o n  a t  
NPR. U n d e r  t h e s e  c i r c u m s t a n c e s ,  D O E ' s  d e c i s i o n  t o  c o m p l e t e  
t h e  s a l e  b a s e d  o n  t h e  e s t i m a t e s  c o n t a i n e d  i n  t h e  I F B  was 
r e a s o n a b l e .  

G e t t y ' s  p r i m a r y  c o n t e n t i o n  is t h a t  D O E  h a d  s u f f i c i e n t  
i n f o r m a t i o n  o n  h a n d  a t  t h e  t i m e  G e t t y  r a i s e d  t h e  i s s u e  t o  
p e r m i t  p r o m p t  a m e n d m e n t  or t o  i n c r e a s e  s a l e s  q u a n t i t i e s  
w i t h o u t  a m e n d m e n t  o r  t o  make t e m p o r a r y  s a l e s  u n d e r  t h e  
e x i s t i n g  I F B  u n t i l  a new r e v i s e d  I F B  c o u l d  b e  i s s u e d .  

W i t h  r e g a r d  t o  G e t t y ' s  c o n t e n t i o n  t h a t  D O E  i g n o r e d  t h e  
r e c o r d  o f  p r e v i o u s  b i d s  w h i c h  a l l e g e d l y  s h o w e d  t h a t  t h e  
p i p e l i n e  c a p a c i t y  a t  1 7 2  w a s  1 1 9 , 8 0 0  MBTU p e r  d a y ,  D O E  
p o i n t s  o u t  t h a t ,  u n d e r  t h e s e  p r i o r  I F B ' s  a n d  u n d e r  t h e  c u r -  
r e n t  I F B ,  b i d d e r s  c o u l d  s u b m i t  b i d s  w i t h o u t  d e t e r m i n i 2 g  o r  
s e c u r i n g  p i p e l i n e  c a p a c i t y  t o  f u l f i l l  c o n t r a c t  o b l i g a t i o n s .  
U n d e r  t h e s e  I F B ' s ,  b i d d e r s  were r e q u i r e d  t o  s u b m i t  w i t h  b i d s  
o n l y  a s t a t e m e n t  o f  t h e i r  e x i s t i n g  o r  p r o p o s e d  t r a n s p o r t a -  
t i o n  a r r a n g e m e n t s .  A f t e r  b i d  o p e n i 2 g ,  D O E  a s k s  s u c c e s s f u l  
b i d d e r s  t o  d e m o n s t r a t e  t h e i r  a c t u a l  t r a n s p o r t  a b i l i t y .  D O E  
p o i n t s  o u t  t h a t  t h i s  a p p r o a c h  is u s e d  b e c a u s e  l i m i t i n g  b i d s  
o n l y  t o  b i d d e r s  w i t h  e s t a b l i s h e d  t r a n s p o r t a t i o n  a r r a n g e m e n t s  
w o u l d  b e  r e s t r i c t i v e  a n d  p e r m i t  p i p e l i n e  o w n e r s  t o  d e t e r m i n e  
who c a n  b i d .  T h u s ,  i n  our v i e w ,  D O E  p r o p e r l y  d e c i d e d  t o  
v e r i f y  G e t t y ' s  i 2 f o r m a t i o n  s i 3 c e  t h e  a m o u a t s  b i d  p r e v i o u s l y  
d i d  n o t  n e c e s s a r i l y  e s t a b l i s h  a c t u a l  p i p e l i n e  c a p a c i t i e s .  
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Alternatively, Getty asserts that D O E  should have used 
the existing I F B  for temporary sales for an interim period 
while D O E  issued a revised solicitation on the basis of 
Getty's protest. D O E  responds that i t  considered this 
option, but rejected it on the grounds that the original TFB 
asked for bids for 1 year of sales and that firms submitted 
prices on this basis. D O E  concluded that to award contracts 
for 1 year with the intent of prematurely terminating those 
contracts would have been unfair, led to protests and would 
probably have led to an auction under the revised I F B  since 
the identity and number of bidders and prices bid would have 
been exposed. In our view, D O E  properly rejected this 
approach under the c€rcumstances. 

Getty also argues that the I F B  permitted D O E  to shift 
quantities offered from one location to another, T,n t h i s . .  . 
connection, Getty refers to a quantity reducffbn-;-;-$sy:UOE:. 
under the 1 9 8 3  contract. D O E  points out--thqfrt& redmc,ti.o%;: 
which occurred in 1 9 8 3  was based on fielr€ con&kt:fon-s which' 
caused a temporary production decrease. ~e-1c.Iaaret ta vh?kcb..=' 
Ge t t y re f e r s p r o vi de s t ha t the q uan t i t Lea : of feredr-fipt-slo+&s.d r . ? i  - 
are estimates, but that the quantity m,ay vary depe'nding.on' ' .  
"practical considerations in field oper&ttons-i," We agree 
with D O E  that the clause is intended to a-l-1Pw..fdr quantity 
variations after award due to production fluctuations 
arising from the N P R  operations and that it was not inteqc-2'. 
to permit award of contracts for quantities not contemp:t:::d 
under the I F B .  

/ of the United States 




