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1. P r o t e s t s  f i l e d  w i t h  G A O  more  t h a n  2 m o n t h s  a f t e r  
p r o t e s t e r s  l e a r n  o f  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  
on  t h e i r  p r e - b i d - o p e n i n g  d a t e  p r o t e s t s  t o  p r o c u r -  
i n g  a c t i v i t y  a r e  d i s m i s s e d  a s  u n t i m e l y .  

2.  The “ s i g n i f i c a n t  i s s u e “  e x c e p t i o n  t o  o u r  r u l e s  
c o n c e r n i n g  u n t i m e l y  p r o t e s t s  is n o t  a p p l i c a b l e  t o  
a p r o t e s t  c h a r g i n g  t h a t  a s o l i c i t a t i o n  c o n t a i n e d  
o v e r l y  r e s t r i c t i v e  s p e c i f i c a t i o n .  

3. P r o t e s t e r s  h a v e  n o t  shown t h a t  b u r i a l  d e p t h s  
s p e c i f i e d  by  Army C o r p s  o f  E n g i n e e r s  f o r  
i n s t a l l i n g  a d i r e c t  b u r i e d  u n d e r g r o u n d  h e a t  
d i s t r i b u t i o n  s y s t e m  a r e  u n r e a s o n a b l e  o r  a r b i t r a r y  
or t h a t  C o r p s  i m p r o p e r l y  p e r m i t t e d  i n n o v a t i v e  
e n g i n e e r i n g  a p p r o a c h e s  t o  b e  u s e d  f o r  i n s t a l l i n g  
t h e  s h a l l o w  t r e n c h  u n d e r g r o u n d  h e a t  d i s t r i b u t i o n  
s y s t e m ,  b u t  n o t  f o r  t h e  d i r e c t  b u r i e d  s y s t e m .  

4. P r o t e s t s  a g a i n s t  s o l i c i t a t i o n  i m p r o p r i e t i e s  r a i s e d  
s e v e r a l  m o n t h s  a f t e r  b i d  o p e n i n g  d a t e  a r e  u n t i m e l y  
u n d e r  G A O  B i d  P r o t e s t  P r o c e d u r e s ,  w h i c h  r e q u i r e  
p r o t e s t s  a l l e g i n g  i m p r o p r i e t i e s  a p p a r e n t  o n  t h e  
f a c e  o f  t h e  s o l i c i t a t i o n  t o  b e  f i l e d  p r i o r  t o  t h e  
b i d  o p e n i n g  d a t e .  

R i c w i l ,  I n c .  ( R i c w i l ) ,  a n d  P e r m a - P i p e ,  D i v i s i o n  o f  
M l d w e s c o ,  I n c .  ( P e r m a - P i p e ) ,  p r o t e s t  c e r t a i n  s o l i c i t a t i o n  
r e q u i r e m e n t s  i n  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DACA27-83-B- 
0039 I s s u e d  b y  t h e  Army C o r p s  o f  E n g i n e e r s  ( C o r p s )  f o r  t h e  
r e p a i r l r e p l a c e m e n t  o f  a n  u n d e r g r o u n d  h e a t  d i s t r i b u t i o n  
s y s t e m  a t  C h a n u t e  A i r  F o r c e  Base, I l l i n o i s .  B o t h  p r o t e s t e r s  
a r e  s u p p l i e r s  o f  u n d e r g r o u n d  h e a t  d i s t r i b u t i o n  s y s t e m s  a n d  
p o t e n t i a l  s u b c o n t r a c t o r s  o n  t h i s  p r o j e c t .  

The  IFB p e r m i t t e d  b i d d e r s  t o  o f f e r  two a l t e r n a t e  
s y s t e m s  t o  meet t h e  a g e n c y ’ s  r e q u i r e m e n t s :  t h e  s h a l l o w  
c o v e r e d  c o n c r e t e  t r e n c h  s y s t e m  ( s h a l l o w  t r e n c h  s y s t e m )  
a n d / o r  t h e  d i r e c t  b u r i e d  e n c a s e d  s y s t e m  ( d i r e c t  b u r i e d  
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s y s t e m ) .  The p r o t e s t e r s  a l l e g e  t h a t  t h e  d i r e c t  b u r i e d  
s y s t e m  r e q u i r e m e n t  t h a t  d r i p  a n d  c o n d e n s a t e  l i n e s  b e  p l a c e d  
i n  s e p a r a t e  c o n d u i t  is u n d u l y  r e s t r i c t i v e .  T h e  p r o t e s t e r s  
a l s o  c o n t e n d  t h e  d e p t h s  s p e c i f i e d  f o r  b u r i a l  o f  t h e  d i r e c t  
b u r i e d  s y s t e m s  a r e  e x c e s s i v e l y  d e e p .  No o n e  b i d  t h e  d i r e c t  
b u r i e d  s y s t e m .  Award  was made f o r  t h e  s h a l l o w  t r e n c h  
s y s t e m .  

T h e  f i r m s '  p r o t e s t s  c o n c e r n i n g  t h e  s e p a r a t e  c o n d u i t  
r e q u i r e m e n t  a r e  u n t i m e l y .  B o t h  p r o t e s t e r s  i n i t i a l l y  p r o -  
t e s t e d  t h i s  m a t t e r  t o  t h e  p r o c u r i n g  a c t i v i t y  a n d  b y  l e t t e r  
o f  J a n u a r y  5 ,  1 9 8 4 ,  t h e  p r o c u r i n g  a c t i v i t y  d e n i e d  t h e  p r o -  
t e s t s .  We r e c e i v e d  R i c w i l ' s  a n d  P e r m a - P i p e ' s  p r o t e s t s  o n  
t h i s  same i s s u e  o n  M a r c h  1 2 ,  1 9 8 4 ,  a n d  M a r c h  1 5 ,  1 9 8 4 ,  
r e s p e c t i v e l y .  B i d  o p e n i n g  was M a r c h  1 3 ,  1 9 8 4 .  

P e r m a - P i p e  e r r o n e o u s l y  b e l i e v e s  t h a t  i t s  p r o t e s t  w a s  
r e c e i v e d  by  o u r  O f f i c e  p r i o r  t o  b i d  o p e n i n g  a n d ,  t h e r e f o r e ,  
m a i n t a i n s  t h a t  i t s  p r o t e s t  was t i m e l y  f i l e d  h e r e  u n d e r  
s e c t i o n  2 1 . 2 ( b ) ( l )  o f  o u r  B i d  P r o t e s t  P r o c e d u r e s .  4 
C . F . R .  S 2 1 . 2 ( b ) ( l )  ( 1 9 8 4 ) .  

U n d e r  s e c t i o n  2 1 . 2 ( a )  o f  o u r  B i d  P r o t e s t  P r o c e d u r e s ,  4 
C.F.R. p a r t  2 1  ( 1 9 8 4 1 ,  w h e n  a p r o t e s t  h a s  b e e n  f i l e d  i n i -  
t i a l l y  w i t h  t h e  p r o c u r i n g  a c t i v i t y ,  a n y  s u b s e q u e n t  p r o t e s t  
t o  o u r  O f f i c e  m u s t  b e  f i l e d  w i t h i n  10 w o r k i n g  d a y s  o f  f o r m a l  
n o t i f i c a t i o n  o f  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  W h i l e  
s e c t i o n  2 1 . 2 ( b ) ( l )  p r o v i d e s  t h a t  a p r o t e s t  b a s e d  u p o n  
a l l e g e d  i m p r o p r i e t i e s  i n  a s o l i c i t a t i o n  w h i c h  a r e  a p p a r e n t  
p r i o r  t o  b i d  o p e n i n g  m u s t  b e  f i l e d  p r i o r  t o  b i d  o p e n i n g ,  w e  
h a v e  h e l d  t h a t  w h e r e  t h e  s o l i c i t a t i o n  d e f e c t  i n i t i a l l y  h a s  
b e e n  f i l e d  w i t h  t h e  p r o c u r i n g  a c t i v i t y ,  s e c t i o n  2 1 . 2 ( a )  
c o n t r o l s .  C o m p u c o r p ,  B - 2 1 1 8 8 9 ,  J u n e  10 ,  1 9 8 3 ,  83-1 C . P . D .  
1 6 4 4 ;  I n f o r m a t i c s ,  I n c . ,  5 8  Comp. G e n .  7 5 0  (1979.1,  79-2 
C . P . D .  1 1 5 9 .  A c c o r d i n g l y ,  t h e  f i r m s '  p r o t e s t s  t o  o u r  
O f f i c e ,  f i l e d  o v e r  2 m o n t h s  a f t e r  t h e  p r o c u r i n g  a c t i v i t y  
d e n i e d  t h e  same p r o t e s t s  f i l e d  w i t h  i t ,  a r e  u n t i m e l y .  
C o m p u c o r p ,  B - 2 1 1 8 8 9 ,  s u p r a .  

P e r m a - P i p e  r e q u e s t s  t h a t  w e  a p p l y  t h e  " s i g n i f i c a n t  
i s s u e "  e x c e p t i o n  t o  i t s  u n t i m e l y  p r o t e s t .  T h i s  e x c e p t i o n  
p r o v i d e s  t h a t  a n  u n t i m e l y  p r o t e s t  may b e  c o n s i d e r e d  i f  i t  
r a i s e s  a q u e s t i o n  o f  s i g n i f i c a n t  i n t e r e s t  t o  t h e  p r o c u r e m e n t  
c o m m u n i t y .  4 C.F.R. 5 2 1 . 2 ( c )  ( 1 9 8 4 ) .  P e r m a - P i p e  a r g u e s  
t h a t  w e  s h o u l d  a p p l y  t h e  e x c e p t i o n  h e r e  b e c a u s e  t h e  s e p a r a t e  
c o n d u i t  r e q u i r e m e n t  may b e  a t  i s s u e  i n  f u t u r e  p r o c u r e m e n t s  
o f  t h i s  n a t u r e  a n d  t h e r e  i s  c o n g r e s s i o n a l  i n t e r e s t  i n  t h e  
r e s o l u t i o n  o f  P e r m a - P i p e ' s  p r o t e s t .  

I n  o r d e r  t o  i n v o k e  t h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  
o u r  t i m e l i n e s s  r u l e s ,  t h e  s u b j e c t  m a t t e r  o f  t h e  p r o t e s t  m u s t  
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not only evidence a matter of widespread interest or impor- 
tance to the procurement community, e.g. Willamette- 
Western Corporation; Pacific Towboat and Salvage C o . , , / 5 4  
Comp. Gen. 3 7 5 ! ( 1 9 7 4 ) ,  7 4 - 2  C.P.D. 1 2 5 9 ,  but must also 
involve a matter which has not been considered on the merits 
in previous decisions. 
Gen. 3 3 8 , ( 1 9 8 0 ) ,  8 0 - 1  C. 
Co.mpany, Inc., B - 1 9 6 9 5 9 ,  
Wyatt Lumber Company, B -  
1 108 .  

CSA Reporting Corporation, 5 9  Comp. 
P.D. 1 2 2 5 ;  Garrison Construction 
Feb. 2 6 ,  1 9 8 0 ,  80-1 C.P.D. 1 1 5 9 ;  

1 9 6 7 0 5 ,  Feb. 7 ,  1 9 8 0 ,  8 0 - 1  C.P.D. 

The issue of an agency's determination of its minimum 
needs has been the subject of numerous previous, GAO deci- 
sions. Swintec C o r p o r a t i o n - - R e c o n s i d e r a t i o n , , . 8 - 2 1 2 3 9 5 . 8 ,  
Aug. 1 3 ,  1 9 8 4 ,  8 4 - 2  C.P.D. 1 1 6 1 ;  Potomac Industrial Trucks, 
Inc B - 2 0 4 6 4 8 ,  Jan. 27, 1 9 8 2 ,  8 2 - 1  C.P.D. 1 6 1 .  In this -* ' 
connection, we have explained that the "significant issue" 
exception is not applicable to protests, such as the one in 
the present case, charging that a solicitation contains 
overly restrictive specifications. Swintec Corporation-- 
Reconsideration, B - 2 0 4 6 4 8 ,  supra. Furthermore, while we are 
not unmindful of the congressional interest in the resolu- 
tion of Perma-Pipe's protest, congressional interest is not 
a grounds for invoking the significant issue exception. We 
have explained that, if we were to consider an untimely pro- 
test on the merits when submitted by a Yember of Congress or 
when a Member expressed interest in the protest, this would 
suggest to the procurement community that the timeliness 
provisions of our Bid Protest Procedures could be circum- 
vented by submitting a protest through a Member of Con- 
gress. The "significant issue" exception must be strictly 
construed and sparingly used to prevent our timeliness rules 
from being rendered meaningless. Swintec Corporation-- 
Reconsideration, B - 2 0 4 6 4 8 ,  supra. 

The protesters' other contention is that the depths 
specified for burial of the direct buried system are exces- 
sively deep. This contention is timely. Ricwil and Perma- 
Pipe both raised this Contention with the contracting agency 
before bid opening. The initial adverse agency action on 
this contention was the bid opening. Ricwil protested the 
issue to our Office before bid opening and Perma-Pipe pro- 
tested it to our Office promptly after bid opening. 

, .  

The protesters state that the construction and excava- 
tion work required to bury the pipes at the depths specified 
is unnecessary and will raise contract performance costs 
substantially. The protesters maintain that such additional 
costs precluded them from competing with suppliers of the 
shallow trench system. Specifically, the protesters ques- 
tion the depth needed to provide adequate protection for the 
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p i p e e  ( t h e  C o r p s '  r e q u i r e m e n t  f o r  a minimum o f  2 f e e t  o f  
p r o t e c t i v e  " c o v e r " )  a n d  t h e  d e p t h s  a t  w h i c h  t h e  p i p e s  s h o u l d  
be  p l a c e d  t o  a v o i d  u n d e r g r o u n d  o b s t a c l e s .  

To s u p p o r t  t h e  a b o v e  c o n t e n t i o n s ,  t h e  p r o t e s t e r s  p o i n t  
o u t  t h a t  no  b i d s  were s u b m i t t e d  f o r  t h e  d i r e c t  b u r i e d  a l t e r -  
n a t e .  The p r o t e s t e r s  a l s o  h a v e  s u b m i t t e d  t h e i r  own p l a n s  
f o r  s h a l l o w e r  b u r i a l  o f  t h e  d i r e c t  b u r i e d  c o n d u i t  a n d  
r e p o r t s  f r o m  i n d e p e n d e n t  e n g i n e e r i n g  c o n s u l t a n t s  w h i c h  s u p -  
p o r t  t h e  v i a b i l i t y  o f  t h e i r  p l a n s .  The  r e p o r t s  s u b m i t t e d  
i n d i c a t e  t h a t  t h e  d i r e c t  b u r i e d  c o n d u i t  s h o u l d  b e  p l a c e d  a t  
t h e  s h a l l o w e s t  d e p t h  p r a c t i c a l  a n d  t h a t  t h e  C o r p s  h a s  s p e c i -  
f i e d  d e p t h s  w h i c h  a r e  "much d e e p e r  t h a n  r e q u i r e d . "  

P e r m a - P i p e  f u r t h e r  a r g u e s  t h a t  o u r  r e v i e w  o f  t h e  C o r p s '  
t e c h n i c a l  p l a n s  f o r  t h i s  p r o j e c t  w i l l  show t h a t  t h e  C o r p s  
p e r m i t t e d  more  f l e x i b i l i t y ,  e n g i n e e r i n g  i n n o v a t i o n ,  a n d  c o s t  
e f f e c t i v e  a p p r o a c h e s  f o r  i n s t a l l i n g  t h e  s h a l l o w  t r e n c h  
s y s t e m  w h i l e  n o t  p e r m i t t i n g  t h e  same a p p r o a c h e s  f o r  i n s t a l -  
l i n g  t h e  d i r e c t  b u r i e d  s y s t e m .  For e x a m p l e ,  P e r m a - P i p e  
p o i n t s  o u t  t h a t  t h e  s p e c i f i c a t i o n s  f o r  t h e  s h a l l o w  t r e n c h  
s y s t e m  d i r e c t  t h e  c o n t r a c t o r  t o  m o d i f y  a c e r t a i n  s t o r m  sewer 
w h e r e  t h e  t r e n c h  l i n e  i n t e r s e c t s  t h e  sewer ;  h o w e v e r ,  t h e  
s p e c i f i c a t i o n s  for t h e  d i r e c t  b u r i e d  s y s t e m  d i r e c t  t h e  con-  
t r a c t o r  t o  b u r y  t h e  c o n d u i t  b e n e a t h  t h e  sewer.  

The C o r p s  r e s p o n d s  t h a t  t h e  d e p t h s  c o n t a i n e d  i n  t h e  
I F B  e n g i n e e r i n g  p l a n s  f o r  b u r i a l  o f  t h e  d i r e c t  b u r i e d  s y s t e m  
a r e  s u f f i c i e n t l y  d e e p  t o  a v o i d  c o n f l i c t s  b e t w e e n  t h e  new 
p i p e  l i n e s  a n d  o t h e r  e x i s t i n g  u t i l i t y  l i n e s  a t  known a n d  
unknown d e p t h s .  W h i l e  t h e  I F B  p e r m i t s  t h e  c o n t r a c t o r  t o  
s u b m i t  f i n a l  p l a n s  f o r  i n s t a l l a t i o n  o f  t h e  d i r e c t  b u r i e d  
s y s t e m ,  t h e  Army m a i n t a i n s  t h a t  b u r i a l  d e p t h s  s u g g e s t e d  by 
t h e  p r o t e s t e r s  w o u l d  r e s u l t  i n  t h e  p i p e s  b e i n g  p l a c e d  i n  
p o s i t i o n s  w h e r e  t h e y  w o u l d  c o n f l i c t  w i t h  n u m e r o u s  u t i l i t y  
l i n e s  a t  known d e p t h s  a n d  p r o b a b l y  o t h e r  l i n e s  a t  unknown 
d e p t h s .  F u r t h e r m o r e ,  t h e  C o r p s  s t a t e s  t h a t  t o  t h r e a d  t h e  
p i p e s  b e t w e e n  e x i s t i n g  u t i l i t y  l i n e s  o f  known d e p t h s  w o u l d  
r e s u l t  i n  " a n  u n d e s i r a b l e  d i s t o r t e d  s a w t o o t h e d  p r o f i l e "  
w h i c h ,  t h e  C o r p s  s t a t e s ,  w o u l d  b e  d i f f i c u l t  t o  m a i n t a i n .  

C o n c e r n i n g  t h e  2 - f o o t  minimum c o v e r  r e q u i r e m e n t ,  t h e  
C o r p s  e x p l a i n s  t h a t  t h e  a m o u n t  o f  c o v e r  i s  r e q u i r e d  f o r  
s a f e t y  r e a s o n s  i n  t h e  e v e n t  t h a t  t h e  p i p e s  r u p t u r e  a n d  t o  
p r o t e c t  t h e  s y s t e m  f r o m  e x p o s u r e  t o  t h e  e l e m e n t s  a s  w e l l  a s  
p r e v e n t  damage  t o  t h e  p i p e s  w h i c h  c o u l d  b e  c a u s e d  by f u t u r e  
c o n s t r u c t i o n .  
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F i n a l l y ,  c o n c e r n i n g  P e r m a - P i p e ' s  a l l e g a t i o n  t h a t  t h e  
C o r p s  p e r m i t t e d  i n n o v a t i v e  e n g i n e e r i n g  f o r  i n s t a l l i n g  t h e  
s h a l l o w  t r e n c h  s y s t e m  o n l y ,  t h e  C o r p s  e x p l a i n s  t h a t  t h e  
d i r e c t  b u r i e d  a n d  s h a l l o w  t r e n c h  s y s t e m s  h a v e  i n h e r e n t  
s t r u c t u r a l  d i f f e r e n c e s  w h i c h  p r e c l u d e  l o g i c a l  c o m p a r i s o n  o f  
t h e  i n s t a l l a t i o n  a p p r o a c h e s  f o r  t h e  s y s t e m s .  The  s h a l l o w  
t r e n c h  s y s t e m  i s  i n s t a l l e d  a t  a minimum d e p t h ;  a t r e n c h  is 
f o r m e d  w h i c h  o f t e n  f o l l o w s  t h e  e x i s t i n g  s u r f a c e  s l o p e .  
C o n c r e t e  t r e n c h  t o p s  w h i c h  a r e  r e q u i r e d  t o  p r o t e c t  t h e  
s y s t e m  o f t e n  a l s o  s e r v e  as  s i d e w a l k s .  F u r t h e r m o r e ,  s h a l l o w  
u t i l i t y  l i n e s  w h i c h  i n t e r s e c t  t h e  t r e n c h  m u s t  b e  m o d i f i e d  o r  
r e l o c a t e d  b e c a u s e  t h e r e  is n o  p r a c t i c a l  a l t e r n a t e  t o  
m o d i f y i n g  t h e  u t i l i t y  l i n e s  when i n s t a l l i n g  t h e  t r e n c h  
s y s t e m .  

I n  c o n t r a s t ,  t h e  d i r e c t  b u r i e d  c o n d u i t ,  a s  e x p l a i n e d  
a b o v e ,  r e q u i r e s  d i r t  " c o v e r "  t o  p r o t e c t  i t .  F u r t h e r ,  w i t h  
r e s p e c t  t o  a l l o w i n g  u t i l i t y  r e l o c a t i o n s  when i n s t a l l i n g  t h e  
two s y s t e m s ,  t h e  C o r p s  p o i n t s  o u t  t h a t ,  w h i l e  t h e  IFB d o e s  
i n s t r u c t  t h e  c o n t r a c t o r  t o  r e l o c a t e  c e r t a i n  b u r i e d  u t i l i t i e s  
when i n s t a l l i n g  t h e  d i r e c t  b u r i e d  s y s t e m ,  t o  p e r m i t  t h e  c o n -  
t r a c t o r  t o  r e l o c a t e  o r  m o d i f y  many o r  a l l  o f  t h e  a p p r o x i -  
m a t e l y  350 b u r i e d  u t i l i t i e s  a t  known d e p t h s ,  w h i c h  wou ld  be  
e n c o u n t e r e d  when i n s t a l l i n g  t h e  d i r e c t  b u r i e d  c o n d u i t ,  wou ld  
r e s u l t  i n  n u m e r o u s  s e r v i c e  i n t e r r u p t i o n s  t o  t h e  b a s e .  

B o t h  t h e  p r o t e s t e r s  a n d  t h e  C o r p s  h a v e  s u p p l i e d  o u r  
O f f i c e  w i t h  n u m e r o u s  t e c h n i c a l  a r g u m e n t s  a n d  r e p o r t s  t o  con-  
f i r m  t h e i r  v i e w s .  E s s e n t i a l l y ,  t h i s  e v i d e n c e s  t o  u s  t h a t  a 
t e c h n i c a l  d i s p u t e  e x i s t s  c o n c e r n i n g  t h e  m o s t  e f f i c i e n t  a n d  
e c o n o m i c a l  a p p r o a c h  t o  i n s t a l l i n g  t h e  d i r e c t  b u r i e d  s y s t e m  
w h i c h  w i l l  a c c o m m o d a t e  t h e  a g e n c y ' s  n e e d s .  F o r  i n s t a n c e ,  
t h e  p r o t e s t e r s  t a k e  e x c e p t i o n  t o  t h e  r e q u i r e m e n t  t h a t  t h e  
d i r e c t  b u r i e d  s y s t e m  b e  p r o t e c t e d  by a minimum o f  2 f e e t  o f  
" c o v e r "  a n d  a r g u e  t h a t  a l esser  amoun t  w o u l d  a d e q u a t e l y  p r o -  
t e c t  t h e  p i p e s .  However ,  t h e  C o r p s  h a s  e n u m e r a t e d  s e v e r a l  
r e a s o n s  a s  j u s t i f i c a t i o n  f o r  t h e  c o v e r  d e p t h  r e q u i r e d ,  s u c h  
as  t o  p r o t e c t  t h e  s y s t e m  f r o m  e x p o s u r e  t o  t h e  e l e m e n t s  a n d  
p r e v e n t  damage  t o  t h e  p i p e s  i n  t h e  e v e n t  o f  f u t u r e  c o n s t r u c -  
t i o n .  F u r t h e r m o r e ,  t h e  p r o t e s t e r s  b e l i e v e  C o r p s  e n g i n e e r i n g  
p l a n s  p r o v f d e  f o r  e x c e s s i v e l y  d e e p  b u r i a l  o f  t h e  p i p e s .  
However ,  t h e  C o r p s  h a s  e x p l a i n e d  t h a t ' t h e  d e p t h s  c h o s e n  
r e f l e c t  t h e  a g e n c y ' s  b e s t  j u d g m e n t  o f  t h e  d e p t h  n e e d e d  t o  
a v o i d  e x t e n s i v e  r e r o u t i n g  or r e p l a c i n g  o f  e x i s t i n g  u t i l i t y  
l i n e s .  W h i l e  t h e  p r o t e s t e r s  h a v e  s u b m i t t e d  e v i d e n c e  p u r -  
p o r t i n g  t o  show t h a t  t h e  p i p e s  c o u l d  b e  b u r i e d  a t  s h a l l o w e r  
d e p t h s ,  t h e  p r o c u r i n g  a c t i v i t y  a d v i s e s  t h a t  t h e  b u r y i n g  o f  
t h e  p i p e s  a t  t h e  d e p t h s  s u g g e s t e d  by t h e  p r o t e s t e r s  c o u l d  
d i s r u p t  e x i s t i n g  u t i l i t y  s e r v i c e s  a n d  t h e  a g e n c y  is n o t  
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Perma-Pipe complains that the Corps permitted flexibil- 
ity for installing the shallow trench system, but not for 
the direct buried system. The two systems have recognizable 
differences; each system has several features which are 
unique to that system. Therefore, we cannot conclude that 
the differences in the two systems do not adequately explain 
the differences in specifications for the two systems. 

Next, the protesters refer to a waiver from the 
Department of Defense. The waiver permitted competitive 
bidding of the shallow trench system in addition to the 
direct buried system for this procurement. The waiver was 
granted contingent upon the procuring activity insuring that 
the specifications for the direct buried system were written 
to allow for fair and comparable competition from prequali- 
fied suppliers of the direct buried system. The protesters 
allege that the contracting activity did not meet the above 
conditions of the waiver. In this connection, we note that 
the waiver directs the procuring agency to submit the IFB 
specifications to the Office of the Assistant Secretary of 
Defense ( O S D )  for review. The record does not indicate that 
OSD objected to the specifications. Further, as noted 
above, we have concluded that the specifications were 
reasonable considering the differences in the systems. 

To the extent the protesters may be complaining about 
permitting bidding of the shallow trench system in addition 
to the direct buried system, we have consistently refused to 
review allegations that agencies ,have improperly broadened 
competition. Metermod Instrument Corporation, B-211907, 
Apr. 19, 1984, 84-1 C . P . D .  1 448. 

Finally, in their response to the procuring activity's 
administrative report, the protesters allege several solici- 
tation defects which they had not protested previously. 
These allegations raised for the first time several months 
after the bid opening date are untimely and will not be con- 
sidered on the merits. Container Service, I n c a ,  B-214697, 
Aug. 13, 1984, 84-2 C.P.D. 1 165. 
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The protest i s  d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  
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