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D IO EST: 

1. Where p r o t e s t e r  i n i t i a l l y  f i l e s  t i m e l y  p r o t e s t  
a n d  l a t e r  s u p p l e m e n t s  i t  w i t h  new a n d  i n d e p e n d -  
e n t  g r o u n d s  o f  p r o t e s t ,  t h e  l a t e r  g r o u n d s  o f  
p r o t e s t  m u s t  i n d e p e n d e n t l y  s a t i s f y  t i m e l i n e s s  
r e q u i r e m e n t s .  S u c h  g r o u n d s  a r e  u n t i m e l y  when 
t h e y  a r e  b a s e d  on  a n  i m p r o p r i e t y  a p p a r e n t  from 
t h e  f a c e  o f  s o l i c i t a t i o n ,  b u t  were n o t  f i l e d  
p r i o r  t o  c l o s i n g  d a t e  f o r  s u b m i s s i o n  o f  o f f e r s .  

2 .  P r o t e s t  a g a i n s t  a g e n c y  u s e  o f  n e g o t i a t e d  
p r o c u r e m e n t  is d e n i e d  w h e r e  a g e n c y  d e c i d e s  t o  
c o n d u c t  n e g o t i a t e d  p r o c u r e m e n t  b e c a u s e  o f  d i f f i -  
c u l t y  i n  d r a f t i n g  a d e q u a t e  t e c h n i c a l  s p e c i f i c a -  
t i o n s  a n d  p r o t e s t e r ' s  a l l e g a t i o n s  r e g a r d i n g  t h e  
s p e c i f i c a t i o n s  c o n c e d e  t h i s  p o i n t .  

C o n t a i n e r  S e r v i c e ,  I n c .  ( C S I ) ,  p r o t e s t s  a g a i n s t  r e q u e s t  
f o r  p r o p o s a l s  (RFP)  No. DAAE07-84-R-J095, f o r  u n i t  a s s e m b l y  
c o m p o n e n t s  o f  t r u c k  b r a k e s ,  i s s u e d  by t h e  Army. CSI a l l e g e s  
t h a t  t h i s  a c q u i s i t i o n  s h o u l d  h a v e  b e e n  s o l i c i t e d  by  f o r m a l  
a d v e r t i s i n g  u n d e r  10 U.S.C. 5 2304(a)! ,  (1982), a n d  t h a t  t h e r e  
i s  no  j u s t i f i c a t i o n  f o r  t h e  Army ' s  d e t e r m i n a t i o n  t h a t . t h e  
p r o c u r e m e n t  b e  n e g o t i a t e d  u n d e r  1 0  U.S.C. 5 2 3 0 4 ( a ) ( l 0 )  
( 1 9 8 2 ) .  The Army s t a t e s  i t  c o n d u c t e d  a n e g o t i a t e d  
p r o c u r e m e n t  b e c a u s e  i t  l a c k e d  c e r t a i n  m a n u f a c t u r i n g  
i n f o r m a t i o n ,  q u a l i t y  a s s u r a n c e  p r o v i s i o n s  a n d  a n  a c c e p t a b l e  
p a c k a g i n g  m e t h o d  a n d ,  t h e r e f o r e ,  n e e d e d  t h e  f l e x i b i l i t y  t o  
n e g o t i a t e  w i t h  o f f e r o r s .  

., 

We d i s m i s s  t h e  p r o t e s t  i n  p a r t ,  a n d  d e n y  i t  i n  p a r t .  

C S I  d i d  n o t  s u b m i t  a n  o f f e r  i n  r e s p o n s e  t o  t h i s  RFP, 
nor h a s  CSI t i m e l y  a l l e g e d  t h a t  i t  was p r e c l u d e d  by t h e  RFP 
s p e c i f i c a t i o r t s  f r o m  s u b m i t t i n g  a n  o f f e r .  A s  t h e  Army p o i n t s  
o u t  in comment s  t o  t h e  c o n f e r e n c e  h e l d  u n d e r  our B i d  P r o t e s t  
P r o c e d u r e s ,  CSI c o n c e d e d  a t  t h e  c o n f e r e n c e  t h a t  t h e  r e a s o n  
i t  d i d  n o t  s u b m i t  a p r o p o s a l  r e l a t e d  s o l e l y  t o  a t e c h n i c a l  
s p e c i f i c a t i o n  w h i c h  CSI  b e l i e v e d  w a s  d e f e c t i v e .  .We n o t e  
t h a t  t h i s  s p e c i f i c a t i o n  w a s  c h a n g e d  d u r i n g  t h e  c o u r s e  o f  
n e g o t i a t i o n s  w i t h  o t h e r  o f f e r o r s .  
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. Moreover, this and other alleged specification defects 
were not protested timely since they were only raised as an 
issue in CSI's final comments to our Office. Our Bid 
Protest Procedures, 4 C.F.R. 5 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) ,  require 
that protests based upon alleged improprieties which are 
apparent in the solicitation prior to the closing date for 
receipt of initial proposals must be filed prior to the 
closing date for receipt of proposals. In addition, we have 
stated that where a protester initially files a timely 
protest and later supplements it with new and independent 
grounds of protest, the later-raised allegations must 
satisfy independently the timeliness requirements. 
Star-Line Enterprises, Inc., B - 2 1 0 7 3 2 ,  Oct. 1 2 ,  1 9 8 3 ,  8 3 - 2  
C . P . D .  1 4 5 0 .  

CSI was aware of the RFP and its contents; in fact, it 
acknowledged an amendment to the RFP. The closing date for 
the RFP was April 6 ,  1 9 8 4 .  Since CSI first raised allega- 
tions of defective specifications in its June 1 1 ,  1 9 8 4 ,  let- 
ter to our Office, commenting on the agency report, these 
allegations are untimely. 

With regard to the protest against t,he procurement 
procedure used, the agency asserts, and the protester does 
not deny, that the specifications for the solicited item 
were not suitable f o r  use in an advertised procurement. In 
fact, CSI's untimely contentions that the specifications are 
defective highlight the difficulties in drafting specifica- 
tions in a manner which would have permitted formal adver- 
tisement of this requirement. Thus, we find no basis to 
object to the Army's use of negotiated procurement 
procedures 

Finally, the agency reports that it expects to conduct 
formally advertised procurements f o r  this item as soon as it 
is feasible to do s o  with an adequate technical data 
package. 
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