
MArnUF:Y Genwal Clinical Researdh-CBnterfiiq 
University of California 

I I '  . I .  * 

between Public Health Service (PHS) and Univer-? 
sity are not within jurisdiction of GAO. * They3 
should be resolved under the Contract Disputes 
Act (41 U.S.C. §§ 601 et seq.) .  

DIGEST: 
1. Claims for payment under valid contracts 

- 
2. Where services were performed without a con- 

tract during last month of PHS hospital opera- 
tion, University is entitled to quantum meruit 
recovery because services constituted a permis- 
sible procurement, Government received and 
accepted their benefit, contractor acted in 
good faith, and reasonable value of benefit 
received can be determined. 

The General Clinical Research Center, university of 
California, San k'rancisco (University) requests that the 
General Accounting Office (GAO) authorize payment of a claim 
for $7,248.87 for services provided to the Public Health Ser- 
vice (PHS), Department of Health and Human Services (HHS). 
The claim is for the services of a full-time laboratory 
technician provided by the University and assigned to the San 
Francisco Public Health Service Hospital (Hospital) from 1979 
until the Hospital closed on October 30, 1981. 

The University bases its claim on three separate con- 
tracts covering fiscal years 1979, 1980 and 1981. The Univer- 
sity states that for fiscal year 1979 (Contract No. HSA 
52-79-217) only $10,637.32 of the $12,672 contract price has 
been paid by the Public Health Service. For fiscal years 1980 
and 1981 (Contract N o s .  HSA 52-80-179 and HSA 52-81-187) the 
University states that it paid cost-of-living and promotion 
increases to the technician's salary which were not included 
in the stated contract prices. According to the University, 
it took no action to resolve these items until after the terms 
of all three contracts had expired. In addition, reimburse- 
ment is requested for services provided without a contract 
during October 1981, the last month the Hospital was in 
operation. 
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The r e c o r d  i n d i c a t e s  t h a t  t h e  U n i v e r s i t y  f i r s t  r e q u e s t e d  
t h a t  t h e  P u b l i c  H e a l t h  S e r v i c e  r a t i f y  t h e  u n p a i d  amounts  
claimed. The Bureau of  Med ica l  S e r v i c e s ,  H e a l t h  S e r v i c e s  
A d m i n i s t r a t i o n  (now t h e  H e a l t h  R e s o u r c e s  and  S e r v i c e s  Adminis- . 
t ra t ion)  re sponded  t h a t  t h e  amounts  c l a i m e d  r ep resen ted . .  
" u n a u t h o r i z e d  p r o c u r e m e n t s , "  and  r e f e r r e d  t h e  U n i v e r s i t y  to 
GAO f o r  se t t l emen t ,  

To assist u s  i n  e v a l u a t i n g  t h i s  mat ter ,  w e  r e q u e s t e d  and  
have  r e c e i v e d  i n f o r m a t i o n  f rom t h e  P u b l i c  H e a l t h  S e r v i c e .  I n  
o u r  l e t t e r  t o  PHS w e  n o t e d  t h a t  demands f o r  payment u n d e r  
v a l i d  contracts  s h o u l d  g e n e r a l l y  be r e s o l v e d  u n d e r  t h e  Con- 
t r a c t  D i s p u t e s  A c t  ot 1978 ( 4 1  U.S.C. SS 6 0 1  e t  3.) and n o t  
by t h i s  O f f i c e .  I n  r e s p o n s e ,  PHS c o n f i r m e d  the v a l i d i t y  o f  
t h e  t h r e e  c o n t r a c t s ,  and a g r e e d  t h a t  t h e  C o n t r a c t  D i s p u t e s  A c t  
s h o u l d  g o v e r n  r e s o l u t i o n  o f  t h e  claims r e l a t e d  t o  t h o s e  con- 
t r ac t s .  A c c o r d i n g l y ,  t h i s  O f f i c e  is n o t  a u t h o r i z e d  t o  s e t t l e  
t h e  c l a ims  f o r  t h e  u n p a i d  b a l a n c e  u n d e r  t h e  f i r s t  c o n t r a c t ,  or 
t h e  s a l a r y  i n c r e a s e s  u n d e r  t h e  s e c o n d  and  t h i r d  c o n t r a c t s .  
O u r  J u r i s d i c t i o n  i n  t h i s  mat ter  e x t e n d s  o n l y  t o  t h e  c la im f o r  
s e r v i c e s  p r o v i d e d  w i t h o u t  a c o n t r a c t  i n  O c t o b e r  1981.  

T h e r e  is a w e l l - e s t a b l i s h e d  r u l e  t h a t  t h e  Government h a s '  
no l e g a l  o b l i g a t i o n  t o  pay c o n t r a c t o r s  o r  o t h e r s  who have  
p r o v i d e d  u n a u t h o r i z e d  goods  o r  s e r v i c e s .  (Federa l  Crop 
I n s u r a n c e  V .  Merrill, 332 U.S. 380 (1947):) However, where 
p e r f o r m a n c e  by one  p a r t y  h a s  b e n e f i t e d  a n o t h e r ,  e v e n  i n  t h e  
a b s e n c e  o f  a n  e n f o r c e a b l e  c o n t r a c t  be tween them, e q u i t y  
requires t h a t  t h e  p a r t y  r e c e i v i n g  t h e  b e n e f i t  s h o u l d  n o t  g a i n  
a w i n d f a l l  a t  t h e  e x p e n s e  o f  t h e  p e r f o r m i n g  p a r t y .  The l a w  
t h u s  i m p l i e s  a p r o m i s e  by t h e  r e c e i v i n g  p a r t y  t o  pay w h a t e v e r  
t h e  s e r v i c e s  a r e  r e a s o n a b l y  wor th .  
Carre ,  6 So .2d  218, 220 ( L a .  App. 1 9 4 2 ) ;  K i n t z  V .  Read, 6 2 6  
P.2d 5 2 ,  55 (Wash. App. 1 9 8 1 ) .  

- See, e . q . ,  B o u t e r i e  V.  

B e f o r e  GAO w i l l  a u t h o r i z e  a quantum m e r u i t  or guantum 
v a l e b a t  payment ,  w e  mus t  m a k e  a t h r e s h o l d  d e t e r m i n a t i o n  t h a t  
t h e  g o o d s  o r  s e r v i c e s  would have  been  a p e r m i s s i b l e  p r o c u r e -  
ment ,  had  t h e  f o r m a l  p r o c e d u r e s  been  f o l l o w e d .  N e x t  w e  
mus t  f i n d  t h a t  (1) t h e  Government r e c e i v e d  and  a c c e p t e d  a ben- 
e f i t ,  ( 2 )  t h e  c o n t r a c t o r  a c t e d  i n  good f a i t h ,  and  ( 3 )  t h e  
amount claimed r e p r e s e n t s  t h e  r e a s o n a b l e  v a l u e  o f  t h e  b e n e f i t  
r e c e i v e d .  See 33 Comy. Gen. 533,  537 (19541 ,  40 Comp. 
Gen. 447 ,  451  (19611 ,  and  B-207557, J u l y  11, 1983.  

F i r s t ,  w e  have  no  r e a s o n  t o  q u e s t i o n  t h a t  t h e  p rocuremen t  
would have  been  p e r m i s s i b l e  had p r o p e r  p r o c e d u r e s  been  f o l -  
lowed. The U n i v e r s i t y  had i n  f a c t  p r o v i d e d  t h e  same s e r v i c e s  
by c o n t r a c t  f o r  3 pr io r  y e a r s ,  and w e  are  aware o f  no 

- 2 -  



statutory or other legal impediment. The record indicates 
that for the month of October 1981 neither the Hospital nor 
the University requested a contract to cover the technician's 
services. The Public Health Service has stated the opinion, 
that no.-need for a contract existed because the 
in a "shut4own phase-," The relevant, ques-khn 
is whether the technician pertormed services which wem 
acceptee by an&.of benefit to the Government during tha&..:Last+b* 
month. 

The technician, whose job description included both . 
patient and research related duties, continued to work:duzing. 
October 1981. Our information indicates that (1) patientpcam 
continued until the Hospital closed, and (2) the research pro- 
ject involved was continued at another Government facility 
after the Hospital closed. In our view, therefore, the PHS 
Hospital accepted the technician's services in October 1981, 
and the Government benefited both from the performance of 
patient services and from the contribution to on-going 
research. 

Next, we cannot dispute the good faith of the University: 
(or of the technician) under these circumstances. In view of . 
the continuing workload, the long term relationship with the 
Hospital, and the special problems and confusions inherent in 
closing any such institution, the lack of either a contract or 
a contract request does not, in our opinion, evidence bad 
faith. 

The only remaininy issue, then, is reasonable price. 
With the exception of the $2,034.68 which the University 
claims as the outstanding balance under the first contract, a 
specific breakdown of the total amount claimed ($7,248.87) has 
not been provided. As a result, we do not know the amount the 
University is claiming for the technician's services during 
October 1981. Nevertheless, where there has been a previous 
contractual relationship between the parties, reasonable value 
has generally been determined in reference to the most recent 
contract price. In this case, determination of the reasonable 
value of the services provided will depend on the findings 
made under the Contract Disputes Act (discussed above). We 
therefore conclude that, following a determination under the 
Contract Disputes Act, the University is entitled to quantum 
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m e r u i t  r e c o v e r y  of a n  amount e q u a l  t o  1 m o n t h ' s  s a l a r y  u n d e r  
Contract No. HSA 52-81-187.1/ 

A c c o r d i n g l y ,  t h e  P u b l i c  H e a l t h  S e r v i c e  is a u t h o r i z e d  t o  
pay the- U n i v e r s i t y  t h i s  amount when i t  h a s  been  d e t e r m i n e d ,  
As a bona f i d e  need of t h e  y e a r  i n  w h i c h s t h e  s e r v i c e s  were 
r e n d e r e d ,  the  e x p e n d i t u r e  is a p r o p e r  c h a r g e  a g a i n s t  PHS's 
a p p r o p r i a t i o n  for f i s c a l  y e a r  1982. 

V C o m p t r o l l e r  Gekeral 
of t h e  U n i t e d  S t a t e s  

- l/ The amount w i l l  be  1 m o n t h ' s  s a l a r y  b a s e d  on t h e  s t a t e d  
c o n t r a c t  p r i c e ,  p l u s  t h e  p romot ion  and  c o s t - o f - l i v i n g  
i n c r e a s e s  f o r  1 month a t  t h e  r a t e  a p p l i c a b l e  f o r  September  
1981 ,  t o  t h e  e x t e n t  t h e y  a re  a l l o w e d  i n  t h e  C o n t r a c t  D i s -  
p u t e s  A c t  p r o c e e d i n g  f o r  f i s c a l  y e a r s  1980 and 1981. 
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