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FILE: B-209957 DATE: July 6 ,  1983 

MATTER OF: Nelson  P. Fordham 

DIGEST: Employee of t h e  Navy e n  rou te  f rom t e m p o r a r y  
d u t y  o v e r s e a s  s e l e c t e d  a p a r t i c u l a r  s c h e d u l e  
for t h e  p u r p o s e  o f  t a k i n g  l e a v e  a l o n g  a u s u a l l y  
t r a v e l e d  rou te .  H e  u sed  a f o r e i g n  a i r  c a r r i e r  
f o r  one l e g  o f  h i s  t r a v e l  e v e n  though  h e  coc;ld 
have  used M i l i t a r y  A i r l i f t  Command (MAC) c h a r -  
tered a i r  s e r v i c e  f o r  t r a v e l  f rom h i s  p l a c e  o f  
o r i g i n  t o  t h e  U n i t e d  States .  S i n c e  MAC f u l l  
p l a n e  c h a r t e r  s e r v i c e s  need n o t  be c o n s i d e r e d  
a s  a v a i l a b l e  U.S. a i r  carr ier  u n d e r  t h e  F l y  
America A c t  h i s  use of  a f o r e i g n  a i r  carr ier  
may be  j u s t i f i e d  i n  t h e  u s u a l  manner u s i n g  o n l y  
a v a i l a b l e  commercial f l i g h t s .  However, u n d e r  
h i s  t r a v e l  o rder  and  a p p l i c a b l e  r e g u l a t i o n  
r e i m b u r s e m e n t  for  r e t u r n  t r a v e l  is  l i m i t e d  t o  
t h e  c o n s t r u c t i v e  MAC cost.  

M r .  Ne lson  P. Fordham, an  employee  of t h e  Navy, 
a p p e a l s  our C l a i m s  G r o u p ' s  d e n i a l  o f  r e i m b u r s e n e n t  for  
o v e r s e a s  t r a v e l  o n  a f o r e i g n  a i r  car r ie r  when r e t u r n i n g  
t o  t h e  U n i t e d  S t a t e s  a f t e r  p e r f o r m i n g  t e m p o r a r y  d u t y .  
Mr. Fordham claims t h a t  there  were no U . S .  a i r  car r ie rs  
a v a i l a b l e  a l o n g  a p a r t  o f  t h e  r e t u r n  route h e  s e l e c t e d  
and t h a t  h i s  u s e  of t h e  f o r e i g n  a i r  c a r r i e r  f o r  a p a r t  
of t h e  r e t u r n  r o u t e  was j u s t i f i e d .  A l though  u n d e r  the 
r u l e s  a p p l i e d  p u r s u a n t  t o  t h e  F l y  America A c t ,  49 U.S.C. 
S 1517,  w e  f i n d  t h a t  a U.S. a i r  ca r r i e r  was n o t  a v a i l a b l e  
a l o n g  t h e  u s u a l l y  t r a v e l e d  rou te  used by M r .  Fordham, h e  
is n o t  e n t i t l e d  t o  f u r t h e r  r e i m b u r s e m e n t  because t h e  
l i m i t  o n  r e i m b u r s e m e n t  imposed by t h e  Navy r e s u l t e d  from 
h i s  u s e  of commercial r a t h e r  t h a n  M i l i t a r y  A i r l i f t  
Command s e r v i c e .  

M r .  Fordham pe r fo rmed  t e m p o r a r y  d u t y  i n  ilota, 
S p a i n ,  i n  t h e  s u m m e r  of 1979 .  H i s  t r a v e l  o r d e r s  i n d i -  
cated t h a t  b o t h  commercial and Government a i r  were a u -  
t h o r i z e d  and c o n s i d e r e d  a d v a n t a g e o u s  t o  t h e  Government ,  
and h e  was i s s u e d  a commercial r o u n d - t r i p  t i c k e t  for  t h e  
t r a v e l  i n v o l v e d .  However, w h i l e  M r .  Fordham was i n  Rota, 
h e  was o r d e r e d  to  p r o c e e d  to  N a p l e s ,  I t a l y ,  t o  p e r f o r m  
a d d i t i o n a l  t e m p o r a r y  d u t y .  B e f o r e  h i s  t e m p o r a r y  d u t y  i n  
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Naples was completed, the Navy authorized him to travel 
through Paris for leave purposes on his return from 
Naples to the United States. This authorization also 
stated, "Additional TRS costs, if any, will be borne by 
Mr. Fordham." At the completion of his temporary duty in 
Naples, Mr. Fordham went to the transportation office 
there to secure transportation back to the United States 
through Paris as authorized. Because of the added cost 
involved and thewfact that the transportation office 
could not secure confirmed reservations on U.S. air 
carriers, Mr. Fordham made his own arrangements for 
return travel. He traveled by rail to Rome, the nearest 
large interchange point for airline service. He states 
that U.S. air carriers could not get him out of Rome on 
any route back to the United States for 4 or 5 days-- 
apparently the result of an airline strike. Therefore, 
he took a foreign air carrier from Rome to Paris and 
after his period of leave, he obtained transportation to 
the United States by U.S. air carrier. He paid f,3r this 
transportation with the ticket which had been issued to 
him for return direct from Rota, Spain. 

The Claims Group denied reimbursement for use of 
the foreign air carrier because airline schedules showed 
daily non-stop service between Rome and New York on U.S. 
air carriers and because there was no certificate or 
memorandum by the transportation officer or other appro- 
priate officer explaining Mr. Fordham's use of the for- 
eign air carrier between Rome and Paris. The stop in 
Paris for leave was characterized as a side trip or in- 
direct travel. Mr. Fordham argues that his travel order, 
as amended, "directed" him to return to his duty station 
by commercial air through Paris. From t h k  premise he 
further argues that the certificate that he executed de- 
scribing the actual facts concerning the travel justifies 
the use of the foreign air carrier along the "directed" 
route, based upon applicable Fly America principles. 

Use of Military Airlift Command Transportation 

Mr. Fordham's travel order did not direct him to 
travel by way of Paris but authorized that routing at no 
added cost to the Government. Other policies of the Xavy 
limited reimbursement to the cost of travel on aircraft 
chartered by the Military Airlift Command (MAC) from 
Naples to Phil-adelphia. 
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Pertinent regulations provide: 

"* * * Air travel is the normal 
mode of transportation to, from, or be- 
tween areas outside the United States. 
Maximum use will be made of Government 
air or Government-procured air transpor- 
tation. * * *" 2 Joint Travel Regula- 
tions (JTR) para. C2001-4(a) (change 
162, April J ,  1 9 7 9 ) .  

"Overseas Travel. Travel may be 
required by MAC aircraft including char- 
ter or individually ticketed commercial 
service made available by that command, 
unless medically contra-indicated, for: 

"1. employees performing temporary 
duty travel to and from con- 
tinental United States or be- , 
tween overseas duty 
points * * *.I' 

2 JTR para. C2001-4(c) (change 162 ,  April 1, 1 9 7 9 ) .  

The Navy did require their employees to use MAC air- 
craft on temporary duty between overseas points and the 
United States. Enclosure 2 of Bureau of Naval Personnel 
Instruction 4650.14F. If Mr. Fordham had not specifi- 
cally requested authority to travel through Paris, the 
transportation office in Naples would have made arrange- 
ments for him to travel on a MAC flight between Naples 
and Philadelphia with commercial connections to Florida. 
The Commander, Naval Military Personnel Command, who 
is responsible for making travel arrangements for Naval 
employees, found that this flight was available for 
Mr. Fordham. Since this particular flight was the char- 
ter cf an entire airplane reserved exclusively for 
Department of Defense personnel, it would have been un- 
affected by the airlines strike that apparently did af- 
fect commercial U.S. air carriers. Although Mr. Fordham 
would not have been able to obtain space on that flight 
by himself, the transportation office in Naples could and 
would have placed him on that flight, according to the 
regulations cited had he not chosen to travel via Paris. 
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His situation is described by 2 JTR para. C2001-3(b), 
which states in part: 

"Employee Elects Commercial Air or 
Water. When an employee who is author- 
ized to utilize available MAC or MSC 
facilities in connection with temporary 
duty or permanent duty travel elects to 
utilize commercial air or water trans- 
portation at his own expense, reimburse- 
ment will be limited as provided in 
par. C5100. * * *. I '  

Paragraph CSlOO allows reimbursement to the extent of the 
cost of the MAC transportation when there is an appro- 
priate statement on the travel order. Since there was an 
amendment authorizing travel by way of Paris return 
costs, up to the MAC fare, were allowable. 

Fly America Act Considerations 

The travel conditions described by Mr. Fordham 
indicate that the use of the Military Airlift Command 
full plane charter fliyht was the only way he could have 
traveled from Naples to the continental United States on 
U.S. air carriers. However, the use of MAC charter 
flights by employees is not covered by the Fly America 
Act because the procurement of the transportation from an 
appropriate carrier has been accomplished by MAC. Use of 
the flight by individuals and payment to MAC for that 
service is an internal Government inatter, not a procure- 
ment of transportation services as covered by the Fly 
America Act. Therefore, we do not find that the avail- 
able MAC charter flight should be used in determining 
whether an individual violated the Fly America Act provi- 
sions when, as here, commercial transportation is author- 
ized at a cost not to exceed that of MAC transgortation. 
However, the Fly America Act provisions must be applied 
to the available commercial air transportation in the 
usual manner as i f  such travel were authorized as advan- 
tageous to the Government, i.e., as if the costs were not 
limited to MAC costs. Then, within the MAC cost limita- 
tion, it should be determined if a Fly America Act 
penalty must be applied. 

# 
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We have not overlooked B-138942, November 6 ,  1978, 
in which it was held that MAC flights could not be used 
if use of such flights made it necessary for the traveler 
to use foreign air carriers to a greater extent than 
would be necessary for travel by commercial carrier . 
That rule is not incompatible with the result here since 
the rule stated is that MAC flights need not be con- 
sidered as available U.S. carriers in making Fly America 
Act determinations. 

In this case since Mr. Fordham traveled by a direct 
route and used American carriers to the maximum extent 
possible in the circumstances, no Fly America Act penalty 
is applicable. 

In the computation of Mr. Fordham's reimbursement 
it does not appear that a Fly America Act penalty was 
applied. However, it seems that he was allowed his cost 
of transportation limited only by the comparative cost of 
MAC transportation. This resulted in his owing the Gov- 
ernment $ 9 0 . 4 5  because his allowable costs were less than 
his travel advances in that amount. Thus, although we 
find that the reasons given by the Claims Group for dis- 
allowing Mr. Fordham's claim were not correct, we cannot 
allow his claim and, in the circumstances, we find that 
Mr. Fordham was properly required to refund the amount in 
question. 

v i  Acting Comptroller General 
of the United States 




