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A n  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  t h e  pro- 
tester was n o t  a r e s p o n s i b l e  p r o s p e c t i v e  
c o n t r a c t o r  is n o t  l e g a l l y  o b j e c t i o n a b l e  
where  t h e r e  is  no a l l e g a t i o n  of  agency bad 
f a i t h  and t h e  r e c o r d  shows t h a t  t h e  d e t e r -  
mina t ion  was based on f a c t s  d i s c l o s e d  by 
a preaward su rvey  t h a t ,  t a k e n  t o g e t h e r ,  
c r e a t e d  u n c e r t a i n t y  as  t o  t h e  p r o t e s t e r ' s  
a b i l i t y  to  comply w i t h  t h e  c o n t r a c t ' s  
d e l i v e r y  schedule .  

Fa lcon  Research ,  a - s u b s i d i a r y  of  W h i t t a k e r  Corpora-- 
t i o n ,  p r o t e s t s  t h e  award by t h e  Defense Mapping Agency's 
Hydrographic/Topographic C e n t e r  o f  a contract  t o  Teledyne 
G e o t r o n i c s  under  request f o r  p r o p o s a l s  (RFP)  N o .  DMA800- 
83-R-0019. The c o n t r a c t  is f o r  347 ce l l s  of d i g i t a l  
t e r r a i n  e l e v a t i o n  d a t a  ( D T E D ) .  B a s i c a l l y ,  DTED is t h e  
end p r o d u c t  of  a p r o c e s s  t h a t  c o n v e r t s  g r a p h i c  d a t a  on 
source maps t o  d i g i t a l  d a t a  on computer t apes .  The pro- 
tester c h a l l e n g e s  t h e  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  t h e  
p r o t e s t e r  w a s  n o t  a r e s p o n s i b l e  p r o s p e c t i v e  c o n t r a c t o r  
f o r  t h i s  procurement.  W e  deny t h e  p r o t e s t .  

The p r o t e s t e r  submi t t ed  t h e  l owes t - cos t ,  tech-  
n i c a l l y  a c c e p t a b l e  p roposa l .  A team o f  agency special- 
ists conducted a preaward s u r v e y  of  t h e  p r o t e s t e r ' s  
and i t s  proposed s u b c o n t r a c t o r s '  f a c i l i t i e s  and r e p o r t e d  
t h e  fo l lowing:  (1) t h e  p r o t e s t e r  was more t h a n  90 days l a t e  
i n  comple t ing  t h r e e  of  i ts  c o n t r a c t s  d u r i n g  t h e  p r e v i o u s  
yea r :  ( 2 )  one o f  t h e  computers  t h a t  t h e  p r o t e s t e r  pro- 
posed to  u s e  on  t h i s  contract  had n o t  been i n  use f o r  2 
y e a r s  and would n o t  be o p e r a t i o n a l  u n t i l  a f t e r  award: 
( 3 )  o n l y  one of s i x  s o f t w a r e  a p p l i c a t i o n s  had been 
completed and t h e  system a s  a w h o l e  had n o t  y e t  been 
t e s t e d :  and ( 4 )  t h e  p r o t e s t e r ' s  p r o d u c t i o n  p e r s o n n e l  
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were i n e x p e r i e n c e d .  Based on  t h i s  i n f o r m a t i o n ,  and  on  
a d v i c e  from a g e n c y  t e c h n i c a l  r e p r e s e n t a t i v e s  t h a t  a 
c o n t r a c t o r  would need  t o  have  " a n  a d e q u a t e  means for  
p r o d u c t i o n ' '  a v a i l a b l e  a t  t h e  time o f  award i n  o r d e r  to 
comply w i t h  t h e  c o n t r a c t ' s  d e l i v e r y  s c h e d u l e ,  t h e  con- 
t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h e  protester was n o t  
r e s p o n s i b l e  b e c a u s e  it d i d  n o t  appear capable of t imely  
p e r f o r m a n c e  o f  t h e  c o n t r a c t .  

The s o l i c i t a t i o n  r e q u i r e d  d e l i v e r y  of a f i r s t  a r t i c l e  
from e a c h  o f  two lo t s  no  l a t e r  t h a n  110 d a y s  a f t e r  i s s u a n c e  
of t h e  n o t i c e  t o  p r o c e e d ,  w i t h  d e l i v e r y  of t h e  b a l a n c e s  of 
t h e  two l o t s  no  l a t e r  t h a n  240 and 437 d a y s ,  r e s p e c t i v e l y ,  
a f t e r  n o t i c e  t o  p r o c e e d .  The s o l i c i t a t i o n  d i d  n o t  r e q u i r e  
t h a t  t h e  s u c c e s s f u l  o f f e r o r  be c a p a b l e  of f u l l  p r o d u c t i o n  
a t  t h e  t i m e  o f  c o n t r a c t  award. F a l c o n  a r g u e s  t h a t  i t  w a s  
therefore  improper for  t h e  a g e n c y  to  base a nonrespon-  
s i b i l i t y  d e t e r m i n a t i o n  on  i t s  p r e c e i v e d  l a c k  of s u c h  
c a p a b i l i t y .  I n  a d d i t i o n ,  t h e  protester  n o t e s  t h a t  b e f o r e  
a n o t i c e  t o  p r o c e e d  would b e  i s s u e d ,  t h e  c o n t r a c t o r  would 
have  t o  o b t a i n  s e c u r i t y  c l e a r a n c e s .  Thus ,  a r g u e s  t h e  
protester ,  t h e r e  would b e  s u f f i c i e n t  t i m e  a f t e r  award  of 
t h e  c o n t r a c t  f o r  it t o  c u r e  t h e  d e f i c i e n c i e s  n o t e d  by t h e  
p reaward  s u r v e y  team, s p e c i f i c a l l y  t h e  l a c k  o f  a n  experi- 
enced  s t a f f ,  b e f o r e  commencement o f  f u l l  p r o d u c t i o n .  The 
pro tes te r  c o n t e n d s  f u r t h e r  t h a t  i t  would have  no  p rob lem i n  
d e v e l o p i n g  t h e  r e m a i n i n g  r e q u i r e d  s o f t w a r e  and t h a t  it had 
r e c e i v e d  a s s u r a n c e s  f rom t h e  m a n u f a c t u r e r  t h a t  i t s  second  
computer  c o u l d  be  a c t i v a t e d ,  i f  needed .  F i n a l l y ,  t h e  
protester c o n t e n d s  t h a t  t h e  a g e n c y  c a n n o t  b a s e  i ts nonre-  
s p o n s i b i l i t y  d e t e r m i n a t i o n  o n  t h e  p ro tes te r ' s  l a t e  per- 
formance  o f  l a s t  y e a r ' s  c o n t r a c t s  b e c a u s e  t h o s e  d e l a y s  were 
c a u s e d ,  a t  l e a s t  i n  p a r t ,  by t h e  government .  

The r e g u l a t i o n s  p r o v i d e  t h a t  a g e n c i e s  s h a l l  award 
c o n t r a c t s  o n l y  t o  r e s p o n s i b l e  p r o s p e c t i v e  c o n t r a c t o r s .  
D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  (DAR) 5 1-902. Respons i -  
b i l i t y  r e f e r s  t o  a p r o s p e c t i v e  c o n t r a c t o r ' s  a b i l i t y  to  
perform t h e  c o n t r a c t  and  encompasses  s u c h  f a c t o r s  a s  
f i n a n c i a l  r e s o u r c e s ,  i n t e g r i t y ,  r e c o r d  of pr ior  per- 
fo rmance ,  and  t h e  a b i l i t y  t o  comply w i t h  t h e  c o n t r a c t ' s  
d e l i v e r y  s c h e d u l e .  I d .  A d e t e r m i n a t i o n  o f  r e s p o n s i -  
b i l i t y  is e s s e n t i a l l y a  f o r e c a s t  b a s e d  on  t h e  c o n t r a c t i n g  
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officer's good faith exercise of his business judgment. - See Community - Economic Development Corporation, B-211170, 
A u g u m  1983, 83 -2 CPD 235 . A contracting officer 
has broad discretion in determining a prospective con- 
tractor's responsibility, and this Office will not ques- 
tion a nonresponsibility determination unless the protester 
demonstrates bad faith by the agency or a lack of any 
reasonable basis for the determination. S.A.F 
Corporation, B-209491; B-209492, August 2, 198 
CPD 153. 

From our review of the record, there is no evidence 
of bad faith by the agency and we find that its nonrespon- 
sibility determination was rationally based. 

The contracting officer indicated that the preaward 
survey had failed to show that the protester "could be 
prepared to start production at the time of contract award 
as would be required" or would be in a "production posture 
at time of award to meet either the first article or final 
production requirements of the contract." As we read 
these statements, we believe the contracting officer was 
concerned with the protester's ability to commence per- 
formance of the contract at the time of award in order to 
assure compliance with the first article and final delivery 
schedules. Contrary to the protester's contention, the 
contracting officer's nonresponsibility determination does 
not appear to have been based on the protester's lack of 
full production capability at the time of contract award. 
Rather, it appears that, based on the facts disclosed by 
the preaward survey team, coupled with advice from 
agency technical representatives, the contracting officer 
simply decided that, in his judgment, the protester's then 
current production capability was so far below that which 
ultimately would be required that timely performance could 
not be assured. Although the protester contends that 
the deficiencies noted by the preaward survey team could 
be cured, and that its prior record of late performance was 
excusable, we conclude that, taken together, all of these 
factors created enough of an uncertainty regarding the 
protester's ability to comply with the delivery schedule 
that the determination that the protester was not respon- 
sible was reasonable. 
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W e  deny t h e  p r o t e s t .  

Comp troll :  r Genera 1 
of t h e  Uni ted  S t a t e s  
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