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PILE: B-211128 
MATTER OF: Leland 

DATE: February 15, 1984 

and Melvin Hopp, P a r t n e r s  

DIOEEIT: 

Agency's r e j e c t i o n  of  a bid Which, due to  t h e  
b i d d e r ' s  u s e  o f  a n  enve lope  stamped w i t h  a n  
incorrect b i d  opening  date was d i s c o v e r e d  15 
days  a f t e r  b i d  open ing ,  was improper s i n c e :  
(1) t h e  bid w a s  r e c e i v e d  i n  t h e  d e s i g n a t e d  
b i d  opening  room p r i o r  t o  b id  opening;  ( 2 )  
t h e  b id  was i n  t h e  agency ' s  p o s s e s s i o n  and 
c o n t r o l  u n t i l  d i s c o v e r e d ;  and ( 3 )  t h e  b id  was 
d i s c o v e r e d  p r i o r  t o  award . 
Leland and Melvin Hopp, P a r t n e r s ,  protest t h e  rejec- 

t i o n  of t h e i r  b id  as  l a t e  and t h e  award of c o n t r a c t s  f o r  
c e r t a i n  leases under  i n v i t a t i o n  f o r  b ids  ( I F B )  N o .  DACA41- 
83-B-0041, i s s u e d  by t h e  U.S. Army Corps of  Engineers .  W e  
s u s t a i n  t h e  protest. 

On J a n u a r y  5 ,  1983 t h e  Army Corps of  Engineers  
i n v i t e d  b i d s  f o r  t h e  l e a s i n g  of  p r o p e r t y  t o  be used f o r  
a g r i c u l t u r a l ,  g r a z i n g  and/or  hay p r o d u c t i o n  a t  t h e  Smoky 
H i l l  Weapons Range, S a l i n e  County,  Kansas. The so l ic i ta -  
t i o n  provided  f o r  a Februa ry  2 b i d  opening  da te .  On 
J a n u a r y  17, t h e  Corps i s s u e d  a n o t h e r  s o l i c i t a t i o n  f o r  
s imilar  leases a t  Kanopol i s  Lake, w i t h  a b i d  opening date 
of Februa ry  17. The Hopps r e p o r t e d l y  were s e n t  bo th  
s o l i c i t a t i o n s .  Enclosed w i t h  e a c h  b id  package were 
i d e n t i c a l l y  p r e a d d r e s s e d  e n v e l o p e s  stamped w i t h  t h e  date 
and t i m e  o f  t h e  r e s p e c t i v e  b i d  open ings .  

Smoky H i l l  p r o p e r t y  on January  26 us ing  a preaddressed 
enve lope  stamped w i t h  t h e  Kanopol i s  Lake b i d  opening 
date--February 17. I t  is und i spu ted  t h a t  t h e  b i d  w a s  
r e c e i v e d  a t  t h e  correct address prior t o  Februa ry  2; t h e  
Hopps s ta te  t h e y  were told it  was r e c e i v e d  J a n u a r y  27. 
S i n c e  t h e  enve lope  d i d  n o t  i n d i c a t e  a s o l i c i t a t i o n  number, 
however, Corps c o n t r a c t i n g  p e r s o n n e l  assumed it c o n t a i n e d  a 
b i d  on t h e  Kanopol is  Lake p r o p e r t y  and p l aced  i t  unopened 
i n  a locked  s a f e  w i t h  t h e  other Kanopol i s  Lake b ids .  

The Hopps mailed t h e i r  b id  f o r  i t e m s  14 and 1 5  of t h e  
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Consequent ly ,  t h e  Hopps' b i d  was n o t  opened w i t h  t h e  o t h e r  
Smoky H i l l  b i d s  o n  Februa ry  2 .  

The Hopps made numerous  i n q u i r i e s  i n  t r y i n g  t o  locate 
t h e i r  b i d  a f t e r  b i d  open ing ,  and f i n a l l y  submi t t ed  a pur-  
p o r t e d  d u p l i c a t e  b i d  on  February  15 .  
t h i s  b i d  t o  t h e  Hopps unopened. On Februa ry  17 ,  t h e  
Kanopol i s  Lake b i d s  were opened and t h e  Hopps' Smoky H i l l  
b i d  w a s  d i s c o v e r e d  i n  t h e  p readdres sed  envelope  stamped 
w i t h  a February  17 b i d  opening d a t e  and postmarked Janu- 
a r y  26. The Corps s t a t e s  t h a t  t h e  Hopps would have been 
t h e  h i g h  b i d d e r s  o n  items 1 4  and 15  had t h e i r  b i d  been 
t i m e l y  r e c e i v e d .  S i n c e  it deemed t h e  b i d  l a t e ,  however, 
t h e  Corps awarded t h e  items t o  t h e  h igh  t i m e l y  b i d d e r  on 
March 3 .  

The Corps r e t u r n e d  

I t  is imposs ib l e  t o  d e t e r m i n e  from t h e  r e c o r d  whether  
t h e  Hopps or t h e  Corps were r e s p o n s i b l e  f o r  t h e  m a i l i n g  
enve lope  mix-up. T h i s  f a c t ,  however, is n o t  d e t e r m i n a t i v e  
of  t h e  merits. W e  f i n d  t h a t  t h e  Corps improper ly  r e j e c t e d  
t h e  Hopps b i d  . 

The s o l i c i t a t i o n  provided  t h a t  b i d s  r e c e i v e d  a f t e r  t h e  
b i d  opening  t i m e  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n  would n o t  be 
c o n s i d e r e d  u n l e s s  r e c e i v e d  b e f o r e  award and ev idence  from 
t h e  p o s t m a s t e r  e s t a b l i s h e d  t h a t  t h e  b i d  was de layed  i n  t h e  
mails due t o  no f a u l t  o f  t h e  b i d d e r .  S i n c e  t h e  Corps d i d  
n o t  locate  t h e  Hopps' b i d  u n t i l  a f t e r  b i d  opening and 
because  t h e  b i d  was n o t  de l ayed  i n  t h e  mai ls ,  t h e  Corps 
de te rmined  t h a t  it was a l a t e  b i d  f a l l i n g  o u t s i d e  t h e  
s t a t e d  e x c e p t i o n  and t h u s  could  n o t  be c o n s i d e r e d .  I t  is 
u n d i s p u t e d ,  however, t h a t  t h e  Hopps' b i d  was r e c e i v e d  p r i o r  
to  February  2 i n  t h e  room d e s i g n a t e d  f o r  t h e  Smoky H i l l  
opening .  I n  f a c t ,  t h e  c o n t r a c t i n g  o f f i c e r  s p e c i f i c a l l y  
s ta tes  i n  h i s  report t h a t  " t h e  Corps t a k e s  no i s s u e  w i t h  
t h e  f a c t  t h a t  M r .  Hopp's Smoky H i l l  b i d  was r e c e i v e d  p r i o r  
to  t h e  b i d  opening d a t e  f o r  t h a t  p r o j e c t . "  T h u s ,  a l t h o u g h  
t h e  Hopps' b i d  was n o t  d i s c o v e r e d  u n t i l  a f t e r  b i d  opening ,  
it was t i m e l y  r e c e i v e d  and t h e r e f o r e  was n o t  a l a t e  b i d .  
Consequent ly ,  it c o u l d  n o t  be r e j e c t e d  f o r  f a l l i n g  o u t s i d e  
t h e  s t a t e d  e x c e p t i o n  f o r  c o n s i d e r i n g  l a t e  b i d s .  

W e  a g r e e  w i t h  a n  argument made by t h e  Corps t h a t  t h e  
Hopps shou ld  have a s s u r e d  t h a t  t h e y  were send ing  t h e i r  b i d  
i n  a p r o p e r l y  marked enve lope  and a g r e e  t h a t  had t h e y  done 
so t h e i r  b i d  l i k e l y  would have been opened w i t h  t h e  o t h e r  
b i d s  on February  2 .  W e  do n o t  a g r e e ,  o n  t h e  o t h e r  hand, 
t h a t  re ject ion of t h e  b i d  was r e q u i r e d  mere ly  because  it 
was n o t  opened on  Februa ry  2 .  The r e c o r d  c l e a r l y  e s t a b -  
l i s h e s  t h a t  t h e  b i d  was r e c e i v e d  i n  t h e  p r o p e r  o f f i c e  p r i o r  
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to  b i d  opening and t h e n  immediately p l a c e d  i n  a locked  s a f e  
where i t  remained u n t i l  f i n a l l y  opened on February  17.  
S i n c e  t h e  b i d  was i n  t h e  Corps '  p o s s e s s i o n  and c o n t r o l  fo r  
t h i s  p e r i o d  and was d i s c o v e r e d  p r i o r  t o  award, a c c e p t a n c e  
of t h e  b i d  would i n  no way have compromised t h e  c o m p e t i t i v e  
sys tem.  I t  t h u s  shou ld  have been a c c e p t e d  f o r  award. 

O u r  c o n c l u s i o n  is c o n s i s t e n t  w i t h  p r i o r  d e c i s i o n s  
i n v o l v i n g  s imi la r  f a c t s .  I n  Robbins Fence Company, 
B-200987, A p r i l  6 ,  1981, 81-1 CPD 259, f o r  i n s t a n c e ,  a b id  
r e c e i v e d  i n  t h e  d e s i g n a t e d  b i d  opening  room p r i o r  t o  b i d  
open ing  then  was mis rou ted  and u l t i m a t e l y  d e l i v e r e d  to  t h e  
c o n t r a c t i n g  o f f i c e r  a f t e r  t h e  hour  s e t  f o r  b i d  opening due  
t o  t h e  b i d d e r ' s  f a i l u r e  t o  a f f i x  a n  i d e n t i f y i n g  s t i c k e r  to  
t h e  envelope .  Noting t h a t  t h e  b i d  was mai led  t o  t h e  p r o p e r  
a d d r e s s  and r e c e i v e d  a t  t h a t  a d d r e s s  by t h e  government 
s e v e r a l  hours  p r i o r  t o  b i d  opening ,  w e  h e l d  t h a t  t h e  b i d  
was n o t  l a t e  and t h u s  p r o p e r l y  was a c c e p t e d  f o r  award. 

I n  a n o t h e r  case, 46 Comp. Gen. 859 (1967)  ( c i t e d  i n  
Robb ins ) ,  w e  h e l d  t h a t  a n  agency p r o p e r l y  c o n s i d e r e d  a b i d  
r e c e i v e d  by t h e  government p r i o r  t o  b i d  opening even 
though,  due t o  an  e r r o n e o u s l y  marked b i d  envelope ,  it w a s  
n o t  d i s c o v e r e d  and opened u n t i l  t h e  day  a f t e r  b i d  opening .  
Although,  u n l i k e  t h e  r e l a t i v e l y  b r i e f  d e l a y s  i n  t h e s e  
cases, t h e  Hopps' b i d  was n o t  d i s c o v e r e d  f o r  15  days  a f t e r  
b i d  open ing ,  w e  see no  reason why t h e  i d e n t i c a l  p r i n c i p l e s  
s h o u l d  n o t  be c o n t r o l l i n g .  

The Corps m a i n t a i n s  t h a t  our d e c i s i o n  D i m a  Con t rac t -  
i ng  C o r p o r a t i o n ,  B-186487, August 31, 1976, 76-2 CPD 208, 
s u p p o r t s  its r e j e c t i o n  of  t h e  Hopps' b i d .  W e  d i s a g r e e .  
The c i r c u m s t a n c e s  of t h a t  case, w h i l e  similar to  t h o s e  
here ,  d i f f e r e d  i n  t h e  s i g n i f i c a n t  r e s p e c t  t h a t  t h e  agency, 
upon d i s c o v e r i n g  t h e  b i d  i n  a m i s l a b e l e d  enve lope  a f t e r  b i d  
open ing ,  r e t u r n e d  i t  t o  t h e  b i d d e r .  W e  concluded o n l y  t h a t  
t h e  r e t u r n i n g  of t h e  b i d  p rec luded  its c o n s i d e r a t i o n .  W e  
were n o t  c a l l e d  upon to ,  and t h u s  d i d  n o t ,  r u l e  on whether  
t h e  b i d  could  have been accep ted  had it n o t  been r e t u r n e d ,  
t h e  s i t u a t i o n  i n  t h e  i n s t a n t  case. 

The Corps e x p r e s s e s  concern  t h a t  a b i d d e r  under  these 
c i r c u m s t a n c e s  cou ld  p u r p o s e l y  m i s l a b e l  a b i d  enve lope  and ,  
when t h e  b i d  is d i s c o v e r e d  a f t e r  b i d  opening ,  choose t o  
e i t h e r  a c c e p t  or r e j ec t  t h e  award. As is i m p l i c i t  i n  o u r  
d e c i s i o n  h e r e ,  however, i t  is o u r  view t h a t  t h e  b i d d e r  
would n o t  have t h e  o p t i o n  of r e f u s i n g  t h e  award; i f  t h e  
b i d  w a s  e l i g i b l e  f o r  award, t h e  agency would be o b l i g a t e d  
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to consider it and the bidder would be obligated to per- 
form. 

In view of our conclusion, we recommend that the Army 
determine whether the Hopps remain interested in the 
awards. If so, the Army should terminate for convenience 
the leases awarded under items 14 and 15 of the Smoky Hill 
solicitation and award these items to the Hopps. We note 
that the solicitation indicates these leases run through 
December 31, 1987. By letter of today we are advising the 
Secretary of the Army of our decision and recommendation. 

The protest is sustained. 

This decision contains a recommendation that correc- 
tive action be taken. Therefore, we are furnishing copies 
to the Senate Committees on Governmental Affairs and 
Appropriations, and the House Committees on Government 
Operations and Appropriations in accordance with section 
236 of the Legislative Reorganization Act of 1970, 31 
u.S.C. S 720, as adopted by Public Law 97-258 (formerly 31 
U.S.C. S 1176 (1976)), which requires the submission of 
written statements by the agency to the Committees concern- 
ing the action taken with respect to our recommendation. 

V I  Comptroller General 
of the United States 
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