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S.A.F.E. Export C o r p o r a t i o n  MATTER OF: 

DIOEST: 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  i ts proposal was 
improperly rejected as t e c h n i c a l l y  u n a c c e p t -  
ab l e ,  f i r s t  r a i s e d  s e v e r a l  months a f te r  
award ,  i n  comments o n  a g e n c y ' s  report, is 
u n t i m e l y  and  n o t  f o r  c o n s i d e r a t i o n  s i n c e  it 

pro tes t  which  d o e s  n o t  i n d e p e n d e n t l y  s a t i s f y  
t i m e l i n e s s  c r i te r ia  of G A O ' s  Bid Protest 
P r o c e d u r e s .  

. r a i ses  new and i n d e p e n d e n t  ground f o r  

S.A.F.E. Export C o r p o r a t i o n  (S.A.F.E.) protests 
r e q u e s t  f o r  proposals (RFP) N o .  DAJA37-83-R-0646 i s s u e d  by 
t h e  Army C o n t r a c t i n g  Agency, Europe ,  f o r  a q u a n t i t y  o f  
document  s h r e d d e r s  o n  a b r a n d  name or e q u a l  basis.  
S.A.F.E. c o n t e n d s  t h a t  c e r t a i n  s p e c i f i c a t i o n s  i n c l u d e d  i n  
t h e  RFP a re  e x c e s s i v e l y  r e s t r i c t i v e  and improperly l i m i t  
c o m p e t i t i o n .  W e  d i s m i s s  t h e  protest. 

On Sep tember  6 ,  1 9 8 3 ,  2 h o u r s  b e f o r e  t h e  c l o s i n g  t i m e  
f o r  receipt o f  proposals, S.A.F.E. p r o t e s t e d  t o  t h e  
c o n t r a c t i n g  a g e n c y  t h a t  t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t  f o r  
e q u i p m e n t  w i t h  a " s h r e d d i n g  capaci ty  of 8-10 s h e e t s  of [70 
gram] paper" was u n d u l y  r e s t r i c t i v e  b e c a u s e  n e i t h e r  t h e  
b r a n d  name i t e m  n o r  S . A . F . E . ' s  proposed e q u i p m e n t  c o u l d  
meet t h i s  r e q u i r e m e n t  o n  a c o n t i n u o u s  24-hour  o p e r a t i o n a l  
basis.  S.A.F.E. t h e r e f o r e  r e q u e s t e d  c l a r i f i c a t i o n  o f  t h e  
term "capaci ty ."  Despite i t s  protest ,  however ,  S.A.F.E d i d  
s u b m i t  a t i m e l y  proposal pr ior  t o  t h e  c l o s i n g  t i m e .  

t h e  receipt o f  o f f e r s ,  S.A.F.E. s e n t  a protest  t o  o u r  
O f f i c e  wh ich  w e  r e c e i v e d  o n  September 1 4 .  I n  t h e  mean- 
time, by l e t te r  d a t e d  S e p t e m b e r  7 ,  t h e  c o n t r a c t i n g  o f f i c e r  
formally d e n i e d  S.A.F.E.'s a g e n c y  protest ,  n o t i n g  t h a t  t h e  
s o l i c i t a t i o n  c o n t a i n e d  no  r e q u i r e m e n t  f o r  a 24-hour 
o p e r a t i o n a l  u s a g e  p e r i o d  and t h a t  t h e  term "capacity" 
s i m p l y  mean t  maximum o p e r a t i o n a l  o u t p u t .  
t h e  c o n t r a c t i n g  o f f i c e r ' s  l e t t e r ,  S.A.F.E. r e p l i e d  by 
l e t te r  d a t e d  Sep tember  26 ,  a s  f o l l o w s :  

Later t h a t  same d a y ,  when t h e  a g e n c y  p r o c e e d e d  w i t h  
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" T h i s  is to  a d v i s e  you t h a t  t h e  v a l i d i t y  of 
o u r  [proposal] . . . is e x t e n d e d  t h r o u g h  t h e  
end  o f  t h i s  F i s c a l  Year. 

. . . . . 
"Conce rn ing  o u r  protest ,  a l t h o u g h  w e  f e e l  
t h a t  t h e  impropriety h a s  been  removed 
t h r o u g h  y o u r  e x p l a n a t i o n  o f  t h e  s p e c i f i c  
meaning  o f  t h e  word ' c a p a c i t y '  f o r  you ,  as 
it is t o  be a p p l i e d  t o  t h i s  s o l i c i t a t i o n ,  w e  
are s t i l l  p u r s u i n g  o u r  protest  f o r  r e a s o n s  
s t a t e d  i n  p r e v i o u s  c o r r e s p o n d e n c e .  

" N e v e r t h e l e s s ,  t h i s  is a f u r t h e r  a d v i c e  t o  
you t h a t  w e  are w i l l i n g  t o  wi thd raw o u r  
p ro tes t ,  i f  t h e  award  o f  [ t h e ]  c o n t r a c t  is 
t o  b e  made to  us." 

S.A.F.E.'s p r e v i o u s l y  advanced  r e a s o n s  fo r  " p u r s u i n g "  t h e  
protest  was its b e l i e f  t h a t  o t h e r  offerors which  w e r e - n o t  
a d v i s e d  o f  t h e  c o n t r a c t i n g  o f f i c e r ' s  i n t e r p r e t a t i o n  o f  t h e  
term "capac i ty"  may have  b e e n  d i s c o u r a g e d  f rom par t ic ipat-  
i n g  b e c a u s e  o f  t h e  " l a c k  o f  c l a r i t y "  of t h e  s o l i c i t a t i o n .  
On Sep tember  9 ,  S.A.F.E.'s proposal was d e t e r m i n e d  t o  b e  
t e c h n i c a l l y  u n a c c e p t a b l e  f o r  f a i l i n g  to  meet t h r e e  separate 
t e c h n i c a l  r e q u i r e m e n t s ,  o n l y  o n e  o f  which  r e l a t e d  to  docu- 
ment  s h r e d d e r  capacity.  The  c o n t r a c t  was s u b s e q u e n t l y  
awarded t o  a n o t h e r  f i r m  o n  September 30 and t h e  r e c o r d  
i n d i c a t e s  t h a t  S.A.F.E. was t o  be n o t i f i e d  o f  t h e  award. 

I n  i ts l e t t e r  o f  J a n u a r y  9 ,  1984 ,  r e c e i v e d  i n  o u r  
O f f i c e  o n  J a n u a r y  1 6 ,  S.A.F.E., commenting o n  t h e  agency  
report ,  a l l e g e s  for  t h e  f i r s t  t i m e  t h a t  t h e  a g e n c y  
i m p r o p e r l y  rejected its t e c h n i c a l  proposal as u n a c c e p t a b l e  
and  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  " r e n e g e d "  o n  h i s  d e f i n i -  
t i o n  of t h e  t e r m  "capacity." S.A.F.E. t h e r e f o r e  c o n c l u d e s  
t h a t  i t  was improperly d e n i e d  a n  o p p o r t u n i t y  t o  s u b m i t  a 
b e s t  and  f i n a l  o f f e r .  

W e  d o  n o t  c o n s i d e r  t h e  c o n t e n t i o n s  made by S.A.F.E. 
a f t e r  receipt of t h e  A r m y  report to be t imely .  W e  b e l i e v e  
t h a t ,  i n  g e n e r a l ,  a protester which  is c h a l l e n g i n g  a n  award 
or p r o p o s e d  award o n  o n e  g round  s h o u l d  d i l i g e n t l y  p u r s u e  
i n f o r m a t i o n  which  may r e v e a l  a d d i t i o n a l  g r o u n d s  of pro- 
tes t .  S e e  Polic R e s e a r c h  I n c o r e o r a t e d ,  B-200386, March 5, 
1981 ,  8l='1 CPD f 2. Moreover ,  w e  t h i n k  t h e  d i l i s e n t  

---- 7 -------------- -e---- 

p u r s u i t  o f  a d d i t i o n a l  p r o t e s t - g r o u n d s  is a c o n t i i u i n g  
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o b l i g a t i o n  of t h e  protester w h i l e  i t s  i n i t i a l  p ro tes t  is 
pend ing .  Also, w e  have  h e l d  t h a t  separate g r o u n d s  of 
protest  a s s e r t e d  a f t e r  a protest  h a s  b e e n  f i l e d  mus t  
i n d e p e n d e n t l y  s a t i s f y  t h e  t i m e l i n e s s  r e q u i r e m e n t s  of o u r  
Bid Protest P r o c e d u r e s .  
P a r t n e r s h i e ,  ---------- B-189571, June'S,'rQ78r-78=Z'~~~-~i~. 

A n n a e o l i s  T e n n i s  L i m i t e d  

S . A . F . E . ' s  c o n t e n t i o n s  c o n c e r n i n g  t h e  r e j e c t i o n  o f  its 
proposal ra i se  a n  e n t i r e l y  new i s s u e  f rom i ts  i n i t i a l  
protest  c o n c e r n i n g  t h e  a l l e g e d  r e s t r i c t i v e n e s s  o f  t h e  
s o l i c i t a t i o n .  The terms o f  t h e  s o l i c i t a t i o n  and t h e  a c t u a l  
e v a l u a t i o n  o f  proposals r e c e i v e d  r e p r e s e n t  t w o  e n t i r e l y  
d i f f e r e n t  e v e n t s  o f  t h e  procuremment  process. Moreover ,  
t h e  protester  and  t h e  a g e n c y ,  pr ior  t o  and as a separate 
matter f rom t h e  t e c h n i c a l  e v a l u a t i o n  t h a t  w a s  c o n d u c t e d ,  
c l e a r l y  a g r e e d  on  t h e  meaning of t h e  term " c a p a c i t y "  i n  t h e  
s o l i c i t a t i o n  w h i c h  r e n d e r e d  S.A.F.E.*s i n i t i a l  protest  
academic .  I n  t h i s  r e g a r d ,  a protester may n o t  m a i n t a i n  a 
pro tes t  o n  b e h a l f  o f  o t h e r  par t ies  where ,  as  h e r e ,  i t  no  
l o n g e r  h a s  a n y  economic  i n t e r e s t  or harm a t  s t a k e  i n  
p u r s u i n g  t h e  matter. S e e  S e n t i n e l  E l e c t r o n i c s ,  I n c . ,  --- .......................... . B-212770, December 20, 1983 ,  84-1 CPD ---- 

Thus ,  t h e  p r o p r i e t y  of t h e  s u b s e q u e n t  e v a l u a t i o n  is a 
separate i s s u e  which  i t s e l f  had t o  be protested t imely.  
W e  b e l i e v e  i t  was n o t  t i m e l y  p r o t e s t e d  r e g a r d l e s s  o f  
w h e t h e r  S.A.F.E. r e c e i v e d  n o t i f i c a t i o n  of award f rom t h e  
Army. Where a protester r e c e i v e s  a n o t i c e  o f  award t o  a 
competitor,  i t  is incumbent  upon a protester to  s e e k  
w h a t e v e r  r e l e v a n t  i n f o r m a t i o n  c o n c e r n i n g  t h e  award is 
needed  t o  d e t e r m i n e  w h e t h e r  a b a s i s  f o r  protest  e x i s t s .  - 
See P o l i c y  R e s e a r c h  I n c o r e o r a t e d ,  s u p r a .  I f  S.A.F.E. 
r e c e i v e d  a n o t i c e  OF award ,  i t  n e v e r t h e l e s s  d i d  n o t h i n g  f o r  
--- y---- --------- ----- -my--- -- -- 
3-1/2 months  and  t h u s  c l ea r ly  f a i l e d  t o  d i l i g e n t l y  p u r s u e  
a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h e  e v a l u a t i o n  which  
formed t h e  b a s i s  f o r  i t s  s u b s e q u e n t  protest .  

On t h e  o t h e r  hand ,  i f  S.A.F.E. d i d  n o t  r e c e i v e  a 
n o t i c e  o f  award ,  w e  t h i n k  it n o n e t h e l e s s  s h o u l d  have  made 
a r e a s o n a b l e  e f f o r t  t o  k e e p  a p p r i s e d  o f  t h e  c u r r e n t  s t a t u s  
o f  t h e  p r o c u r e m e n t  so t h a t  it would have  d i s c o v e r e d  t h a t  
award had  b e e n  made and t h a t  i t  had a n  a d d i t i o n a l  bas i s  o f  
protest .  W e  see no  r e a s o n ,  f o r  example ,  why S.A.F.E. 
c o u l d  n o t  have  o b t a i n e d  c u r r e n t  i n f o r m a t i o n  r e g a r d i n g  
t h e  s t a t u s  o f  t h e  p r o c u r e m e n t  by  c a l l i n g  t h e  p r o c u r i n g  
o f f i c e .  S . A . F . E . ' s  f a i l u r e  t o  d o  a n y t h i n g  e l i m i n a t e d  any  
p o s s i b i l i t y  o f  a n  e f f e c t i v e  remedy s h o u l d  a protest  o f  
award p r o v e  t o  have  merit. W e  t h i n k  t h i s  d e l a y  was 
u n r e a s o n a b l e  and  r e f l e c t e d  a l a c k  o f  d u e  d i l i g e n c e  r e n d e r -  
i n g  t h e  p ro tes t  o n  t h i s  i s s u e  u n t i m e l y  i n  any  e v e n t .  
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See SAFE Ex ort ------- Coreoration, ------- B-205501, September 28, 1982, 
8212 -CF6-28 I . 

The protest is dismissed. 

3.d- L 
Harry 4J-7. Van Cleve 
Acting General Counsel 
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