
THE C0MPTROLL.R ORNRRAL 
DEC1810N O F  T H E  U N I T m D  m T A T E I  

W A S H I N Q T O N ,  O . C .  2 0 3 4 8  

OF: E l i s c u  & Company, I n c .  

DIG EST: 

Where o n l y  documen ta ry  e v i d e n c e  as  t o  
t i m e  of receipt o f  b i d  a t  government  
i n s t a l l a t i o n  shows it was r e c e i v e d  
a f t e r  b i d  o p e n i n g ,  i t  is n o t  n e c e s s a r y  
t o  r e a c h  i s s u e  o f  government  mishand-  
l i n g .  

E l i s c u  & Company, Inc. protests  t h e  r e j e c t i o n  
of  i t s  b i d  as  l a t e  by t h e  D i s t r i c t  o f  Columbia 
Depar tmen t  o f  G e n e r a l  S e r v i c e s  unde r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  N o .  0038-AA-83-1-3-EJ f o r  a s s o r t e d  t e x -  
t i l e s  and  d r e s s m a k i n g  s u p p l i e s .  E l i s c u  c o n t e n d s  
t h a t  i t s  b i d  was r e c e i v e d  l a t e  a t  t h e  o f f i c e  d e s i g -  
n a t e d  f o r  receipt o f  b i d s  because o f  m i s h a n d l i n g  by 
t h e  D i s t r i c t .  W e  deny  t h e  protest  i n  p a r t  and d i s -  
m i s s  i t  i n  p a r t .  

The protester ' s  b i d  was s e n t  by t h e  U n i t e d  S t a t e s  
Pos t a l  S e r v i c e  E x p r e s s  Mail on  J a n u a r y  7 and t h e  b i d  
e n v e l o p e  shows t h a t  i t  was stamped r e c e i v e d  by t h e  
D i s t r i c t  a t  9:53 a .m.  o n  J a n u a r y  13,  1983.  S i n c e  t h e  
b i d  was n o t  r e c e i v e d  a t  t h e  d e s i g n a t e d  o f f i c e  i n  t i m e  
f o r  t h e  s c h e d u l e d  b i d  o p e n i n g  a t  1 O : O O  a .m.  o n  Janu-  
a r y  11, it  was r e j e c t e d .  

E l i s c u  c o n t e n d s  t h a t  i t s  b i d  was m a i l e d  i n  s u f f i -  
c i e n t  t i m e  t o  i n s u r e  a r r i v a l  i n  t i m e  f o r  b i d  open ing .  
The protester s ta tes  t h a t  it is t h e  o p i n i o n  of t h e  t w o  
Postal  S e r v i c e  employees  t h a t  i t  q u e s t i o n e d  t h a t  t h e  
b i d  was " d e l i v e r e d  o n  t i m e "  b u t  was mishand led  by t h e  
Dis t r ic t ' s  mailroom p e r s o n n e l .  E l i s c u  a l so  implies  
t h a t  t h e  D i s t r i c t  may have  c o n t r i b u t e d  t o  t h e  l a t e  
d e l i v e r y  of i t s  b i d  by i n s t r u c t i n g  t h e  Postal  S e r v i c e  
t o  d e l i v e r  t h e  m a i l  t o  a d i f f e r e n t  l o c a t i o n  t h a n  t h a t  
s p e c i f i e d  i n  t h e  s o l i c i t a t i o n .  
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The s o l i c i t a t i o n  p r o v i d e d  t h a t  no  b i d  r e c e i v e d  
a f t e r  t h e  b i d  o p e n i n g  t i m e  would b e  c o n s i d e r e d  " e x c e p t  
t h a t  when a b i d  a r r i v e s  by  mail a f t e r  t h e  t i m e  f i x e d  
f o r  b i d  o p e n i n g ,  b u t  b e f o r e  award is  made, and is shown 
to  t h e  s a t i s f a c t i o n  o f  t h e  P rocuremen t  O f f i c e r  t h a t  
t h e  n o n - a r r i v a l  on  time was d u e  solely t o  de lay  i n  t h e  
mai ls  f o r  which t h e  b i d d e r  w a s  n o t  r e s p o n s i b l e ,  s u c h  b i d  
w i l l  be r e c e i v e d  and c o n s i d e r e d  . '' F u r t h e r ,  t h e  r e g u l a -  
t i o n s  p r o v i d e  t h a t  a b i d  received a f t e r  b i d  o p e n i n g  b u t  
p r io r  t o  award may b e  c o n s i d e r e d  i f  i t  is d e t e r m i n e d  
t h a t  l a t e  receipt w a s  d u e  t o  agency  m i s h a n d l i n g  a t  t h e  
a g e n c y  i n s t a l l a t i o n .  Material Management Manual ( M M M )  
S 2620.9C. lA(b) .  

The protester does n o t  c o n t e n d  t h a t  t h e  l a t e  
rece ip t  was d u e  t o  d e l a y  i n  t h e  mail  and w e  do n o t  
b e l i e v e  t h a t  t h e  e l e m e n t s  needed  t o  show agency  mishand-  
l i n g  of E l i s c u ' s  b i d  are p r e s e n t  h e r e .  

I n  o r d e r  t o  s u c c e s s f u l l y  a r g u e  t h a t  a b i d  was l a t e  
d u e  t o  gove rnmen t  m i s h a n d l i n g ,  t h e  b i d d e r  must  e s t a b l i s h  
t h a t  t h e  agency  r e c e i v e d  t h e  b i d  b e f o r e  b i d  o p e n i n g .  
The o n l y  acceptable e v i d e n c e  o f  receipt a t  t h e  government  
i n s t a l l a t i o n  is t h e  t i m e / d a t e  stamp or o t h e r  documen ta ry  
e v i d e n c e  m a i n t a i n e d  by t h e  i n s t a l l a t i o n .  MMM S 2620.9 
C . l A ( b ) ;  S t a n d a r d  Mfg. I n c . ,  B-209575, March 7 ,  1983,  
83-1 CPD 216. Here, t h e  o n l y  documen ta ry  e v i d e n c e  of 
receipt a t  t h e  a g e n c y  i n s t a l l a t i o n  is t h e  stamp on  t h e  
b i d  e n v e l o p e  which  shows t h a t  t h e  b i d  was r e c e i v e d  a f t e r  
b i d  o p e n i n g .  C o n s e q u e n t l y ,  w e  need  n o t  r e a c h  t h e  i s s u e  o f  
gove rnmen t  m i s h a n d l i n g  b e c a u s e  w e  h a v e  no  b a s i s  t o  con- 
c l u d e  t h a t  t h e  a g e n c y  r e c e i v e d  t h e  b i d  e n v e l o p e  b e f o r e  b i d  
o p e n i n g .  Tom Shaw, I n c . ,  B-209018, F e b r u a r y  3 ,  1983,  83-1 
C P D  123 .  The f ac t  t h a t  a l l  m a i l e d  b i d s  were f i r s t  r o u t e d  
to  t h e  D i s t r i c t ' s  c e n t r a l  mailroom i n s t e a d  o f  b e i n g  
a c c e p t e d  a t  t h e  b i d  o p e n i n g  l o c a t i o n  d e s i g n a t e d  on t h e  b i d  
e n v e l o p e  is simply n o t  r e l e v a n t  h e r e  s i n c e  t h e  protester 
is  u n a b l e  t o  document  when t h e  e n v e l o p e  was r e c e i v e d  i n  
t h a t  mailroom. 

E l i s c u  a lso c o n t e n d s  t h a t  t h e  c o n t r a c t  award was 
improper b e c a u s e  t h e  awardee  is n o t  a r e g u l a r  d e a l e r  f o r  
t h e  r e q u i r e d  items. Our O f f i c e  does n o t  c o n s i d e r  i s s u e s  
as  t o  w h e t h e r  a b i d d e r  is a r e g u l a r  d e a l e r  or m a n u f a c t u r e r  
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w i t h i n  t h e  meaning o f  t h e  Walsh-Healey A c t ,  s i n c e  s u c h  
matters are  by law f o r  t h e  c o n t r a c t i n g  a g e n c y ' s  d e t e r -  
m i n a t i o n ,  s u b j e c t  to  f i n a l  review by t h e  Depar tment  o f  
Labor. J . F .  B a r t o n  C o n t r a c t i n g  C o . ,  B-210663, Febru-  
a r y  2 2 ,  1983 ,  83-1 CPD 177 .  

F i n a l l y ,  E l i s c u  c o n t e n d s  t h a t  b e c a u s e  t h e  so l ic i -  
t a t i o n  c o n t e m p l a t e d  a 1 - y e a r  c o n t r a c t ,  t h e  Dis t r ic t  
r e c e i v e d  h i g h e r  b i d  prices t h a n  would be t h e  case i f  t h e  
D i s t r i c t  were t o  make several  p u r c h a s e s  f o r  smaller quan- 
t i t i e s  d u r i n g  t h e  c o u r s e  o f  t h e  y e a r .  E l i s c u ' s  c o n t e n -  
t i o n  t h a t  t h e  s o l i c i t a t i o n  is d e f e c t i v e  i n  t h i s  respect 
w i l l  n o t  be c o n s i d e r e d .  T h e  a l l e g e d  d e f e c t  h e r e  was 
a p p a r e n t  f rom t h e  f a c e  o f  t h e  s o l i c i t a t i o n .  Under t h e s e  
c i r c u m s t a n c e s ,  E l i s c u  w a s  r e q u i r e d  by o u r  Bid  Protest  
P r o c e d u r e s ,  4 C.F.R. § 2 1 . 2 ( b ) ( l )  (19831 ,  to  f i l e  its 
protest  on  t h i s  b a s i s  p r ior  t o  b i d  o p e n i n g .  S i n c e  E l i s c u  
d i d  n o t  f i l e  i ts protest  u n t i l  a p p r o x i m a t e l y  4 months a f t e r  
b i d  o p e n i n g ,  t h e  p ro tes t  o n  t h i s  b a s i s  is c l e a r l y  u n t i m e l y .  

The p ro tes t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

Acting Comp t r o  1 le r  Gerier a1 
of t h e  U n i t e d  S t a t e s  
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