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Dl GEST: 

1. Agency ' s  d e c i s i o n  to  t e r m i n a t e  a c o n t r a c t  i s  
proper where  e r r o n e o u s  award t o  o t h e r  t h a n  
t h e  l o w  b i d d e r  was d i s c o v e r e d  s h o r t l y  a f t e r  
award and t h e r e  is no e v i d e n c e  t h a t  t e r m i n a -  
t i o n ,  and t h e  p roposed  award t o  t h e  a c t u a l  
l o w  b i d d e r ,  is n o t  i n  t h e  g o v e r n m e n t ' s  
i n t e r e s t .  

2 .  F o u r t h  low b i d d e r  is n o t  a n  i n t e r e s t e d  p a r t y  
unde r  G A O ' s  Bid Protest  P r o c e d u r e s  t o  pro- 
t es t  t h a t  t h e  l o w  b i d  is n o n r e s p o n s i v e .  

F&H M a n u f a c t u r i n g  C o r p o r a t i o n  protests  t h e  t e r m i n a t i o n  
f o r  c o n v e n i e n c e  o f  i ts c o n t r a c t  t o  s u p p l y  v e h i c l e  p a r t s  t o  
t h e  Depar tmen t  of t h e  Army, and t h e  p roposed  award o f  a 
c o n t r a c t  f o r  t h a t  r e q u i r e m e n t  t o  C a r s o n v i l l e  Metal P r o d u c t s  
Company u n d e r  i n v i t a t i o n  f o r  b i d s  (IFB) N o .  D-AAE07-83-B- 
H325. W e  deny  t h e  p ro tes t  i n  p a r t  and d i s m i s s  it i n  pa r t .  

The I F B  s o l i c i t e d  b i d s  on  arl f.o.b. o r i g i n  basis .  The 
IFB c o n t a i n e d  a c l a u s e  e n t i t l e d  "GUARANTEED MAXIMUM 
SHIPPING WEIGHTS AND DIMENSIONSn which r e q u e s t e d  e a c h  b id -  
d e r  t o  i n s e r t  i n  t h e  spaces p r o v i d e d  g u a r a n t e e d  s h i p p i n g  
d a t a ,  i n c l u d i n g  t h e  maximum s h i p p i n g  w e i g h t  per  c o n t a i n e r ,  
number of u n i t s  per c o n t a i n e r ,  and t h e  t y p e ,  s i z e  and 
s h i p p i n g  c h a r a c t e r  o f  each c o n t a i n e r .  The clause p r o v i d e d  
t h a t  i f  a b i d d e r  f a i l e d  t o  e n t e r  t h e  g u a r a n t e e d  s h i p p i n g  
d a t a  as r e q u e s t e d ,  t h e  government  would u s e  e s t i m a t e d  
w e i g h t s  and d i m e n s i o n s  t o  e v a l u a t e  a p p l i c a b l e  t r a n s p o r t a -  
t i o n  costs  f o r  e a c h  b i d ;  i f  d e l i v e r e d  s u p p l i e s  exceeded  t h e  
e s t i m a t e d  w e i g h t s  or d i m e n s i o n s ,  a c o n t r a c t  price r e d u c t i o n  
would be made by t h e  government  t o  o f f s e t  e x c e s s  s h i p p i n g  
costs f o r  t h e  i t e m .  I n  t h i s  i n s t a n c e ,  t h e  government  
e s t i m a t e d  t h e  s h i p p i n g  w e i g h t  o f  t h e  itern to  be 6 pounds 
and a p p r o x i m a t e l y  .5 c u b i c  f e e t  when t w o  items were packed 
per  c o n t a i w r .  
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Eleven  b i d s  were r e c e i v e d  and opened on March 28, 
1983.  The  f o u r  l o w  u n i t  p r i c e s  b i d ,  e x c l u s i v e  of 
t r a n s p o r t a t i o n  costs ,  were a s  f o l l o w s :  

C a r s o n v i l l e  $3.45 
H o w e l l  I n d u s t r i e s ,  I n c .  $3.62 
Longwood Manufac tu r ing  

C o r p o r a t i o n  $3.65 
F&H $3.67 

F&H was t h e  o n l y  b i d d e r  t h a t  s u p p l i e d  g u a r a n t e e d  s h i p p i n g  
d a t a .  

I n  computing t h e  cos t  o f  t r a n s p o r t a t i o n  t o  be  added to 
t h e  b i d s ,  t h e  Army e v a l u a t e d  t h e  th ree  low b i d s  on t h e  
b a s i s  of t h e  government  es t imate  s t a t ed  i n  t h e  so l ic i -  
t a t i o n .  F & H ' s  b i d  was e v a l u a t e d  on t h e  bas i s  o f  i t s  own 
g u a r a n t e e d  s h i p p i n g  d a t a ,  w h i c h  r e f l e c t e d  t w o  items p e r  
c o n t a i n e r .  The  e v a l u a t i o n  o f  t h e  three low b i d s ,  however,  
was based o n  p a c k i n g  a s i n g l e  i t e m  per c o n t a i n e r  hav ing  t h e  
w e i g h t  and d i m e n s i o n s  s e t  f o r t h  i n  t h e  s o l i c i t a t i o n .  On 
t h e  bas i s  o f  t h i s  e v a l u a t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  F&H t o  be  t h e  l o w  b i d d e r  and awarded t h e  con- 
t r a c t  t o  t h a t  f i r m  on May 24. 

C a r s o n v i l l e  f i l e d  a p r o t e s t  w i t h  t h e  Amy on  J u n e  1. 
I n  r e e v a l u a t i n g  b i d s ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
t h a t  a l l  b i d s  s h o u l d  have Seen e v a l u a t e d  on t h e  b a s i s  of 
s h i p p i n g  t w o  items p e r  c o n t a i n e r  and t h a t  unde r  t h e  o r i g i -  
n a l  e v a l u a t i o n  t h e  t r a n s p o r t a t i o n  cos ts  f o r  a l l  b i d d e r s  b u t  
F&H had been  d o u b l e d .  Under a p r o p e r  e v a l u a t i o n  based  on a 
correct  t r a n s p o r t a t i o n  cost  e v a l u a t i o n ,  t h e  f o u r  low b id-  
ders were C a r s o n v i l l e ,  H o w e l l ,  Longwood, and F&H, r e s p e c -  
t i v e l y .  A c c o r d i n g l y ,  t h e  c o n t r a c t i n g  o f f i c e r  t e r m i n a t e d  
F h H ' s  cont rac t  f o r  t h e  conven ience  o f  t h e  government  and 
now p r o p o s e s  t o  award t h e  requirement t o  C a r s o n v i l l e .  

F&H i n s i s t s  t h a t  i t  is t h e  low b i d d e r  and  m a i n t a i n s  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  o p p o s i t e  c o n c l u s i o n  is  based 
on  a n  erroneous i n t e r p r e t a t i o n  o f  t h e  I F B  p r o v i s i o n s .  
F i r s t ,  F&H a r g u e s  t h a t  t h e  packag ing  d a t a  r e q u i r e m e n t  which 
p e r m i t t e d  e v a l u a t i o n  based  on t w o  items p e r  c o n t a i n e r  
( P a c k a g i n g  Data S h e e t  N o .  10937879)  was n o t  p r o p e r l y  r e f e r -  
enced  i n  t h e  s o l i c i t a t i o n  o n  t h e  page  where t h e  g u a r a n t e e d  
e s t i m a t e d  w e i g h t s  and d imens ions  c l a u s e  a p p e a r e d .  Second,  
i n  a d d i t i o n  to  v a r i o u s  c o n t e n t i o n s  c o n c e r n i n g  t h e  respon-  
s i v e n e s s  o f  C a r s o n v i l l e ' s  b i d ,  F&H a r g u e s  t h a t  u n l e s s  a 
b i d d e r ,  l i k e  C a r s o n v i l l e ,  i n s e r t s  ac tua l  g u a r a n t e e d  t r a n s -  
p o r t a t i o n  d a t a  i n  i t s  b i d ,  there  can be no v a l i d  compar ison  
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of  t r a n s p o r t a t i o n  costs s i n c e  any  e v a l u a t i o n  would b e  based  
on F&H's actual  w e i g h t s  and d i m e n s i o n s  v e r s u s  a mere e s t i -  
mate f o r  o t h e r  b i d d e r s .  F&H a r g u e s  t h a t  i f  t h e  government  
u n d e r e s t i m a t e d  t h e  a c t u a l  w e i g h t s  and d i m e n s i o n s  of t h e  
c o n t a i n e r s ,  and awarded a c o n t r a c t  to a b i d d e r  based  on 
t h o s e  e r r o n e o u s  estimates, t h e  u l t i m a t e  cost t o  t h e  govern- 
ment migh t  w e l l  exceed F&H's f i x e d  p r i c e  per i t e m .  

C o n t r a r y  to FcH's c o n t e n t i o n ,  t h e  packag ing  d a t a  
r e q u i r e m e n t s  were i n  f a c t  r e f e r e n c e d  and i d e n t i f i e d  by 
number i n  s e v e r a l  p l a c e s  i n  t h e  s o l i c i t a t i o n ,  s u c h  as  i n  
t h e  b i d d i n g  s c h e d u l e  and i n  t h e  l ist  of a t t a c h m e n t s  and 
e x h i b i t s  t o  t h e  i n v i t a t i o n .  A l s o ,  t h e  f a c t  t h a t  e v a l u a t i o n  
o f  t r a n s p o r t a t i o n  costs f o r  b i d d e r s  who d i d  n o t  s u p p l y  
t h e i r  own t r a n s p o r t a t i o n  d a t a  would be based  on  a govern-  
ment estimate was c lear  from t h e  i n v i t a t i o n .  Thus ,  a l l  
b i d d e r s ,  i n c l u d i n g  t h e  p r o t e s t e r ,  knew b e f o r e  t h e y  e n t e r e d  
t h e  c o m p e t i t i o n  p r e c i s e l y  how t h e i r  b i d s  would be e v a l u -  
a t ed ,  and t h e  Army is c o n s t r a i n e d ,  i n  s e l e c t i n g  a n  awardee, 
to  f o l l o w  t h e  I F B  e v a l u a t i o n  scheme. 

A s  to  F & H ' s  a rgument  t h a t  i t s  own b i d  migh t  a c t u a l l y  
r e f l e c t  a s a v i n g s  t o  t h e  government  compared t o  a lower 
e v a l u a t e d  b i d  b a s e d  on gove rnmen t -e s t ima ted  t r a n s p o r t a t i o n  
d a t a ,  by t h e  terms o f  t h e  I F B  t h e  awardee would be  l i a b l e  
t o  t h e  government  f o r  any  i n c r e a s e d  t r a n s p o r t a t i o n  costs 
t h a t  may r e s u l t  f rom e x c e e d i n g  t h e  w e i g h t s  and d i m e n s i o n s  
s t a t e d  i n  t h e  I F R .  Thus ,  t h e  e s t i m a t e d  w e i g h t s  and dimen- 
s i o n s  were, upon acceptance of a b i d  to  which t h e y  were 
a p p l i e d  i n  e v a l u a t i o n ,  c o n t r a c t u a l l y  s p e c i f i e d  maximums t o  
t h e  same e x t e n t  as  i f  t h e  f i g u r e s  had been p r o v i d e d  by t h e  
b i d d e r .  W e  t h e r e f o r e  are u n a b l e  t o  see any  c o m p e t i t i v e  
a d v a n t a g e  a c c r u i n g  t o  any  b i d d e r  t h a t  d i d  n o t  p r o v i d e  
ac tua l  t r a n s p o r t a t i o n  d a t a .  

A c c o r d i n g l y ,  w e  f i n d  t h e  Army a c t e d  p r o p e r l y  i n  d e t e r -  
min ing  t h a t  t h e  correct b a s i s  f o r  e v a l u a t i n g  t r a n s p o r t a t i o n  
cos ts  w a s  t w o  items p e r  c o n t a i n e r  and t h a t  C a r s o n v i l l e ,  n o t  
FcH, was t h e  ac tua l  low b i d d e r  unde r  t h i s  i n v i t a t i o n .  

F&H a lso  q u e s t i o n s  t h e  wisdom o f  cont rac t  t e r m i n a t i o n  
s i n c e  a l l  par t ies  acted i n  good f a i t h  i n  awarding  t h e  
c o n t r a c t  t o  t h a t  f i r m .  I n  o u r  v i ew,  however,  when t h e  
imprope r  award o f  a c o n t r a c t  t o  o t h e r  t h a n  t h e  l o w  b i d d e r  
is d i s c o v e r e d  s h o r t l y  a f t e r  award ,  t h e  gove rnmen t ' s  s t r o n g  
i n t e r e s t  i n  t h e  p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  
c o m p e t i t i v e  p r o c u r e m e n t  sys t em v i r t u a l l y  r e q u i r e s  t h a t  t h e  
c o n t r a c t  be  t e r m i n a t e d  and re-awarded u n l e s s  t h e r e  are 
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c o n v i n c i n g  r e a s o n s  why it  is  n o t  i n  t h e  b e s t  i n t e r e s t  o f  
t h e  government  t o  d o  so. An example o f  s u c h  a r e a s o n  would 
be  where t e r m i n a t i o n  cos ts  are s u b s t a n t i a l  or f a r  exceed  
t h e  p o s s i b l e  cost  s a v i n g s  t o  t h e  government  which t h e  
re-award o f  t h e  c o n t r a c t  migh t  p roduce ,  - see, e . g . ,  Shock ley  
C o n s t r u c t i o n  C o . ,  B-200125, November 1 0 ,  1980,  80-2 CPD 
352,  o r  wFere t e r m i n a t i o n  would have a s i g n i f i c a n t  
a d v e r s e  impac t  on  t h e  m i s s i o n  o f  t h e  agency .  - See, e .g . ,  
Vega Prec is ion  L a b o r a t o r i e s ,  -- I n c . ,  B-191432, June 30, 
1978,  78-T-CPD 467. 

On t h e  r e c o r d  b e f o r e  u s ,  t h e r e  is  n o t h i n g  to  i n d i c a t e  
t h a t  i t  is n o t  i n  t h e  Army's b e s t  i n t e r e s t  t o  correct i t s  
error  i n  award ing  t h e  cont rac t  i n i t i a l l y  by t e r m i n a t i n g  
F & H ' s  c o n t r a c t  and l e t t i n g  a new one .  A c c o r d i n g l y ,  t h i s  
p o r t i o n  o f  F & H ' s  p r o t e s t  is d e n i e d .  

As s t a t ed  p r e v i o u s l y ,  F&H advances  numerous a rguments  
c o n c e r n i n g  t h e  r e s p o n s i v e n e s s  o f  C a r s o n v i l l e ' s  b i d ,  s u c h  a s  
C a r s o n v i l l e ' s  f a i l u r e  to  b i d  on  an  f .0 .b .  o r i g i n  bas i s  and 
to  s u p p l y  ce r t a in  t r a n s p o r t a t i o n  i n f o r m a t i o n  a l o n g  w i t h  i ts  
b i d .  However, w e  d o  n o t  b e l i e v e  t h a t  F&H is  e l i g i b l e  t o  
p r o t e s t  t h e s e  issues. A p a r t y  m u s t  be " i n t e r e s t e d "  unde r  
o u r  Bid Pro tes t  P r o c e d u r e s ,  4 C.F.R. S 2 1 . l ( a )  (19831,  i n  
o r d e r  t o  have  i t s  p r o t e s t  c o n s i d e r e d  by o u r  O f f i c e .  
De te rmin ing  w h e t h e r  a p a r t y  is  s u f f i c i e n t l y  i n t e r e s t e d  
i n v o l v e s  c o n s i d e r a t i o n  o f  t h e  p a r t y ' s  s t a t u s  i n  r e l a t i o n  to  
t h e  p rocuremen t  and t h e  n a t u r e  of t h e  i ssues  invo lved .  
Therm-Air Mfg. Co., Inc, ,  59 Comp. Gen. 255 ( 1 9 8 0 ) ,  80-1 
C P D  119 .  S i n c e  F&H,  when a l l  b i d s  are  c o r r e c t l y  e v a l u a t e d  
as  to  t r a n s p o r t a t i o n  c h a r g e s ,  is t h e  f o u r t h  low b i d d e r ,  
t h e r e  are  t h r e e  lower b i d d e r s  t o  which award c o u l d  be made 
under  t h e  i n v i t a t i o n .  

T h u s ,  F&H would n o t  be i n  l i n e  f o r  t h e  award i f  i ts  
p r o t e s t  is uphe ld  w i t h  r e s p e c t  t o  t h e s e  i s sues ,  so t h a t  t h e  
p r o t e s t e r  d o e s  n o t  have  t h e  requis i te  d i r e c t  i n t e r e s t  t o  
ra i se  them i n  a b i d  protest .  See  I n t e r n a t i o n a l  B u s i n e s s  
I n v e s t m e n t s ,  B-202164.2, J u n e  r,--1981, 81-1 C P D  459. We 
t h e r e f o r e  d i s m i s s  t h i s  por t ion  of t h e  p r o t e s t .  I n  any 
e v e n t ,  w e  p o i n t  o u t  t h a t  a low f .0 .b .  d e s t i n a t i o n  b i d  
s u b m i t t e d  i n  r e s p o n s e  t o  a n  i n v i t a t i o n  which r e q u i r e s  
p r i c e s  o n  an  o r i g i n  bas i s  is r e s p o n s i v e ,  38 Comp. Gen. 708 
( 1 9 5 9 ) ,  and t h a t  i n f o r m a t i o n  c o n c e r n i n g  t r a n s p o r t a t i o n  
modes may be a c q u i r e d  from a b i d d e r  a f t e r  b i d  open ing .  
- -  Beta Systems, --- I n c . ;  Brown-Minneapolis MTM Tank & F a b r i c a t -  ---- 
i n g  C o . ,  B-184413, February-T8,  1976,  76-1 CPD 109. 
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The protest  is d e n i e d  i n  p a r t  and  d i s m i s s e d  i n  par t .  

Comptroller v x  Ge era1 
of t h e  U n i t e d  S ta tes  
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